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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘he principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
txchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 6804) 


In re WALTER KRUEGER, SR., et al. AMA Docket No. 25-5. Order 
issued October 11, 1960, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 6805) 


In re PAUL, ROBERT AND CHARLES WILKINSON, d/b/a HILLSIDE 
FARMS Dairy. AMA Docket No. 27-145. Decided October 14, 
1960. 


Interim Relief—Ruling Postponed 


Under the present circumstances, petitioners will not be prejudiced by the 
postponement of a ruling on their application for interim relief. 


Mr. John B. Carroll, of Syracuse, New York, for petitioners. Mr. George L. 
Kelly, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER POSTPONING RULING ON APPLICATION FOR INTERIM RELIEF 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioners filed 
a petition June 30, 1960, challenging charges assessed against 
them as owing to the producer-settlement and administrative as- 
sessment funds under Order No. 27, as amended, issued under 
the act and regulating the handling of milk in the New York- 
New Jersey marketing area. On June 30, 1960, petitioners also 
filed an application for interim relief from the operation of the 
amended order and from the payment of the charges heretofore 
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assessed during the pendency of a decision on the merits. The 
Acting Deputy Administrator, Agricultural Marketing Service, 
filed an answer to the application. 

Petitioners, in a verified application, claim that they will 
suffer irreparable injury pending adjudication on the merits be- 
cause they do not have sufficient liquid assets with which to pay 
the charges assessed against them under the order and would 
have to sell their processing plant and homes in order to pay 
such accumulated charges. In the application petitioners also 
surmise that it will be impossible for them to return to the milk 
business in the event they are successful in this proceeding in 
the absence of interim relief. 

The answer and an amendment to the answer have been filed 
herein and the proceeding is ready for hearing. It appears ap- 
propriate, therefore, to delay ruling on petitioners’ application 
for interim relief to enable petitioners to introduce evidence at 
the hearing subject to cross-examination in connection with their 
allegations of irreparable injury. Petitioners will not be preju- 
diced with respect to the payment of the charges assessed against 
them by such delay as no action has been instituted to collect by 
legal process the amount allegedly owing to the producer- 
settlement and administrative assessment funds (see 7 U.S.C. 
608a(6)). In the event that an enforcement action is commenced 
prior to our consideration of petitioners’ application for interim 
relief, petitioners may then request an early determination of 
their application. 

Copies hereof shall be served upon the parties. 


(No. 6806) 


In re CECIL DUNCAN, d/b/a SYCAWAY CREAMERY. AMA Docket 
No. 27-133. Decided October 18, 1960. 


Receipt of Milk at a Plant—Absence of Records 
to Show Milk Handled Not Received at a Plant 


Where the petitioner who distributed milk of his own production also handled 
milk purchased from another handler but did not report such milk as 
received at his plant, the market administrator, charged with the duty 
of verifying the reports, properly regarded the milk as received at the 
handler’s plant in the absence of any records showing that the milk 
was not so received. 
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Mr. John B. Carroll, of Syracuse, New York, for petitioner. Mr. John M. 
Durbin, for Agricultural Marketing Service. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The proceeding arises 
in connection with the administration of Order No. 27, as 
amended, which regulates the handling of milk in the New York- 
New Jersey marketing area. Petitioner is a handler under the 
order and operates a plant located at Troy, New York. 


Petitioner complains of the disallowance by the market admin- 
istrator for the order of petitioner’s claimed or reported exemp- 
tion, pursuant to section 927.65(h) (3), of milk of his own 
production from pooling or obligation to the producer-settlement 
and administrative assessment funds during the period September 
through December 1957. The market administrator determined 
that petitioner was eligible only for an exemption of 800 pounds 
of milk per day pursuant to section 927.65(h) (2) of the order 
in that he received milk at his plant from another handler during 
the months involved and the market administrator charged peti- 
tioner accordingly. 


An answer to the petition was filed by the Deputy Administra- 
tor, Agricultural Marketing Service, United States Department 
of Agriculture. The answer upheld the market administrator’s 
determination and the charges resulting therefrom as in accord- 
ance with law. A hearing was held July 15, 1959, in Albany, 
New York, before John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Petitioner was represented by John B. Carroll, Attorney at Law, 
Syracuse, New York, and respondent was represented by John 
M. Durbin, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing, the parties filed briefs. 
On December 31, 1959, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be granted. Respondent filed excep- 
tions to the hearing examiner’s report and oral argument was 
held before the Judicial Officer June 15, 1960. 
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FINDINGS OF FACT 


1. Petitioner, C. Ceci] Duncan, is an individual doing business 
as Sycaway Creamery. Petitioner owns and operates a 400-acre 
farm containing approximately 140 cows and a milk plant on 
such farm which is located on Hoosick Road, Troy, New York. 
Milk produced on the farm is received at petitioner’s plant 
where it is pasteurized and packaged and from which it is 
delivered to petitioner’s customers. Petitioner is a handler under 
Order No. 27, as amended, regulating the handling of milk 
in the New York-New Jersey marketing area. 


2. During the period September through December 1957, 
petitioner purchased from the J. J. Brown Division of the 
Crowley Milk Company, Troy, New York, certain quantities of 
Grade A milk in packages and in bulk which petitioner did not 
include in his monthly reports to the market administrator for 
the four months involved. Petitioner also acquired during this 
period from the Troy plant of the Crowley Milk Company milk 
products including quarts of light cream, pints of sour cream, 
quarts of eggnog, creamed cottage cheese, cans of heavy cream, 
skim milk and buttermilk, and yogurt which were listed on peti- 
tioner’s monthly plant reports to the market administrator. 


3. During the period involved herein section 927.65(h) of 
the order read, in pertinent part, as follows: 


“$927.65 Net pool obligation of handlers. The 
handler’s net pool obligation shall be computed pursuant 
to paragraphs (a) through (g) of this section: Pro- 
vided, That milk specified in paragraph (h) of this sec- 
tion shall be eliminated from this computation and such 
milk shall be deemed to be excluded by the phrase ‘milk 
received from producers’ as such phrase is used in this 
section and in §§ 927.43, 927.66, 927.79, 927.81, 927.82, 
and 927.90. 


zs. * 


“(h) Milk specified in subparagraphs (1) through 
(3) of this paragraph shall be excluded from the com- 
putation of the handler’s net pool obligation pursuant 


to this section. 
a * * 


“(2) Milk received at a handler’s plant not in 
excess of an average of 800 pounds per day from such 
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handler’s own farm in the event that no milk is re- 
ceived at such plant from other dairy farmers but is 
received from other plants. 


“(3) All milk received at a handler’s plant from 
such handler’s own farm in the event that no milk is 
received from any other source at such plant.” 


“(3) <All milk received at a handler’s plant from 
such handler’s own farm in the event that no milk is 
received from any other source at such plant.” 


4. On his monthly reports for the period September through 
December 1957, petitioner claimed complete exemption from 
pooling or obligation to the producer-settlement fund for milk 
of his own production pursuant to section 927.65(h) (3). Upon 
audit of petitioner’s books and records, the market administrator 
for Order No. 27 determined that the Grade A milk purchased 
from the Crowley Milk Company but not reported was received 
at petitioner’s plant and that, pursuant to section 927.65 (h) (2) 
of the order, petitioner was only eligible to an exemption or 
exclusion from pool obligation of an average of 800 pounds per 
day of milk of his own production. The market administrator 
billed petitioner accordingly in the total amount of $1,761.22 
owing to the producer-settlement fund and $38.81 to the admin- 
istrative assessment fund. 


5. During the period involved herein, Order No. 27, as 
amended, provided in pertinent part as follows: 


“§ 927.50 Monthly reports. On or before the 10th 
day of each month, each handler shall report to the 
market administrator, for the preceding month, in the 
manner and on forms prescribed by the market admin- 
istrator, with respect to milk or milk products received 
at each of his pool plants, and at each of his plants 
where milk or milk products subjected to payments 
under §§ 927.83 and 927.84 were handled, the follow- 
me: ees 

“(a) The total quantity of milk and of each milk 
product with the average butterfat content thereof, re- 
ceived from dairy farmers, from other plants, from 
such handler’s own farm, from other handlers, and 
from other sources; 
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“§ 927.54 Verification of reports and payments. 
The market administrator shall promptly verify all 
reports and payments of each handler by audit of such 
handler’s records and of the records of any handler or 
person upon whose disposition of milk such handler 
claims classification, and each such handler shall, during 
the usual hours of business, make available to the mar- 
ket administrator or his representative such records 
and facilities, of his own or other persons, as will 
enable the market administrator to: 


“(a) Verify the receipts and disposition of all milk 
required to be reported pursuant to §§ 927.50 through 
927.53, and, in case of errors or omissions, ascertain 
the correct figures; 










































records required under this part to be made available 
to the market administrator shall be retained by the 
handler for a period of three years to begin at the end 
of the calendar month to which such books and records 
pertain * * *,.” 


* * * 
“§ 927.55 Retention of records. All books and | 


CONCLUSIONS 


Section 927.65 (h) (3) of the order provided during the period 
involved herein that “‘all milk received at a handler’s plant from 
such handler’s own farm” be excluded from the computation of 
the handler’s net pool obligation “in the event that no milk is 
received from any other source at such plant.” In addition, the 
order required that a handler report only milk received at his 
plant (section 927.50). Petitioner purchased the milk in contro- ( 
versy from the J. J. Brown Division of the Crowley Milk Com- ( 
pany and did not report such purchases in his monthly reports 
filed with the market administrator. Petitioner also excluded i 
completely milk of his own production from pooling in such 
reports on the basis that he received no milk from any other 
source at his plant. Upon audit of petitioner’s books and records \ 
in verification of petitioner’s reports, the market administrator 
determined that petitioner was not eligible for full exemption 
from obligation to the producer-settlement fund as claimed but ) 
only to an exemption of 800 pounds of milk per day pursuant 
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to section 927.65 (h) (2) in that, in effect, petitioner received the 
milk in question at his plant from the Crowley Milk Company. 
It is this determination that is in issue in this proceeding. 


As has been pointed out many times before in proceedings 
under section 8c(15)(A) of the act (7 U.S.C. 608c(15(A)), 
the standard for adjudication is whether an order, a provision 
thereof, or an obligation imposed in connection therewith is 
in accordance with law. Our problem here is not to decide 
ab initio and de novo whether petitioner received the milk in 
question at his plant, but whether the market administrator 
was legally wrong in so concluding. 


In addition, petitioner has the burden of establishing herein 
that the action of the market administrator in disallowing the 
total exemption of petitioner’s milk from pooling pursuant to 
section 927.65(h) (2) of the order was not in accordance with 
law. See, e.g., United States v. Rock Royal Cooperative Inc., 
307 U.S. 533 (1939); Bailey Farm Dairy Co. v. Jones, 61 
F.Supp. 209 (E.D. Mo. 1945), aff'd, 157 F.2d 87 (8th Cir. 1946), 
cert, denied, 329 U.S. 788 (1946); Wawa Dairy Farms, Ince. v. 
Wickard, 56 F.Supp. 67 (E.D. Pa. 1944), aff'd, 149 F.2d 860 
(3d Cir. 1945) ; In re Newark Milk and Cream Co., 18 A.D, 211 
(1959), aff'd, Newark Milk and Cream Co. v. Benson (D. NJ. 
1959), 19 A.D. 54. The hearing examiner was of the opinion 
that petitioner sustained this burden. 


As indicated above, the order did not require that a handler 
report milk not received at his plant but the order contemplates 
and requires the maintenance by all handlers, including 
producer-handlers, of records which are subject to verification 
and audit. Cf. In re Henry Gill, d/b/a Ashland Farms Milk Co., 
19 A.D. 61 (1960). Section $27.54, which relates to verification 
of reports, provided, during the period involved herein, that 
the market administrator audit, and each handler make avail- 
able, records to enable the market administrator to verify the 
receipts and disposition of all milk required to be reported and, 
in case of errors or omissions, to ascertain the correct figures. 
With respect to retention of records, section 927.55 provided 
that all books and records required fo be made available to the 
market administrator be retained for a three-year period. Peti- 
tioner contends, in effect, that he was not required to maintain 
records of milk not received at his plant. Petitioner is in error. 
While such milk need not be reported to the market administra- 
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tor, the maintenance of records with respect to such milk and 
the handling thereof was necessary pursuant to section 927.54 (a) 
of the order for purposes of verification of petitioner’s reports. 
Periodic reports filed with the market administrator, like income 
tax returns, for example, are not self-assessing or final and are 
subject to verification and audit. In order to ascertain whether 
a handler’s report is correct in this regard, that is, whether the 
handler reported all the milk received at his plant, records of 
the handling of all milk are essential. Stated another way, the 
market administrator could determine whether a handler omitted 
milk subject to regulation or pooling from his report only where 
the handler maintained and made available records of all milk 
handled. 

It appears that upon audit of the books and records of peti- 
tioner and the handler that sold the milk in controversy to peti- 
tioner, the market administrator determined that petitioner 
handled milk which he had not reported and that petitioner’s 
records did not demonstrate that such milk had not been re- 
ceived at his plant. Under the circumstances that were before 
the market administrator, namely, records showing petitioner’s 
purchase of milk from the Crowley Milk Company, the absence 
of records showing the movement or disposition of such milk, 
and records indicating the receipt of milk products at petitioner’s 
plant from Crowley, it cannot be said that the contested deter- 
mination of the market administrator was not in accordance 
with law as the market administrator was unable to verify peti- 
tioner’s claim to complete exemption from pooling during the 
period involved. Petitioner failed to establish by records that 
the milk in issue was not received at his plant. See e.g., In re 
Hygienic Dairy Co., 18 A.D. 218 (1959); In re Newark Milk 
and Cream Co., supra. 


At the hearing in this proceeding, the petitioner, over re- 
spondent’s protests, introduced evidence not previously sub- 
mitted to the market administrator in an attempt to establish 
the movement of the Crowley milk. How the market administra- 
tor can be found to have acted illegally because of disregard of 
evidence submitted for the first time in this review proceeding 
we do not know. In re Champlain Creameries, Inc., 16 A.D. 179, 
188 (1957). But even if we consider this a completely de novo 
proceeding, the new evidence submitted would not sustain the 
burden upon the petitioner in this proceeding. No documentary 
evidence clearly indicating the movement of the milk involved 
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was submitted and, in fact, it is apparent that petitioner did not 
keep records reflecting such movement. The oral testimony of 
petitioner and his employee, a wholesale milk route driver, to 
the effect that the milk in controversy was picked up at the 
Crowley plant, was delivered on the wholesale milk route and 
was not received at petitioner’s plant is inconsistent with and 
contradicted to some extent by documentary evidence herein. For 
example, petitioner contends that “no milk of the own herd pro- 
duction of C. Cecil Duncan was delivered to any of the afore- 
said wholesale customers” and that the “testimony and the 
records of the petitioner clearly establish a separate and 
distinct wholesale route serviced wholly by one truck, not in- 
volved with own farm milk. .. .” Yet, the documentary evidence 
indicates that sales of milk on the route involved exceeded peti- 
tioner’s purchases of milk from Crowley each month and similar 
discrepancies between purchases from Crowley and sales by 
petitioner on the wholesale route of milk products. If, as peti- 
tioner contends, the empty truck picked up the milk involved 
at the Crowley plant, it would be necessary for the truck to 
return to petitioner’s plant in order to distribute milk and milk 
products in the quantity and form which the record shows was 
sold on the wholesale route. Cf. In re M. H. Renken Dairy Co., 
11 A.D. 264 (1952); In re Fiorlat Dairy Products Corporation, 
11 A.D. 251 (1952). It is concluded on the basis of the record 
in this proceeding that petitioner has failed to sustain his burden 
herein and the petition should be dismissed. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 6807) 


In re MILK DEALERS’ ASSOCIATION OF METROPOLITAN NEW YORK, 
INC., et al. AMA Docket No. 27-125. Decided October 21, 1960. 


Application to Dismiss—Allegations of Legal 
Errors in Rule Making—Ex Parte Contacts 


Upon reargument, a prior decision and order were reversed which dismissed 
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in advance of oral hearing portions of petition (1) alleging errors of 
law in rule-making proceedings since the extensive rule-making records 
must at any rate be examined closely because of other allegations of 
the petition, (2) charging a “package deal” by producer groups to which 
United States Department of Agriculture officials committed themselves 
in advance of the hearing sessions thereon and charging ex parte con- 
tacts with United States Department of Agriculture officials and the 
Office of Milk Industry, State of New Jersey, by unauthorized person- 
nel before and after the rule-making records were closed since these 
must be taken as true for the purposes of ruling upon the application 
to dismiss and should not be prevented from going to hearing except 
for a provision of the petition with no supporting or identifying matter 
as to who “unauthorized personnel” were. 


Handler—Association of Handlers—Standing to Sue— 
Section 6(a) of Administrative Procedure Act 


Trade associations of handlers are not “handlers” and only “handlers” have 
standing to sue in an 8c(15)(A) proceeding. The third sentence of sec- 
tion 6(a) of the Administrative Procedure Act provides for “informal” 
appearances before agency personnel and does not expand 8c(15) (A) 
to give non-handlers standing to sue therein. 


Mr. Sydney C. Winton, of New York, New York, for petitioners. Messrs. 
John M. Durbin and Burton S. Marcus, for Agricultural Marketing 
Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER UPON RECONSIDERATION OF ORDER 
DISMISSING PARTS OF PETITION 


I 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), a decision and order of 
April 25, 1960 (19 A.D. 299) dismissed certain portions of the 
amended petition after oral argument upon respondent’s applica- 
tion to dismiss and petitioners’ answer thereto. The petition 
claims numerous invalidities (1) in the issuance of an order 
under the act providing for the payment by handlers of direct 
delivery differentials to milk producers in Northern New Jersey 
and in certain areas in the State of New York and (2) in the 
failure of the Secretary to delete the disputed provisions follow- 
ing a hearing for consideration of such deletion. Petitioners 
filed a motion to reargue which was granted and reargument 








See 
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was held before the Judicial Officer in Washington, D. C., Sep- 
tember 21, 1960. 
II 


The first matter we shall examine is the dismissal of subpara- 
graphs (a), (b), (c) and (d) of paragraph 11 of petitioners’ 
amended petition. Subparagraph (a) alleges that the protested 
provisions unlawfully continue in effect unlawful benefits uncon- 
stitutionally exacted at the expense of interstate commerce by 
authorities of the State of New Jersey, that the continuance to 
date of such practices is shown by the uncontradicted evidence 
in the record, and that the Department of Agriculture erred in 
refusing to make the findings of fact as to such practices re- 
quired by the uncontradicted evidence in the record. 

Subparagraph (b) of paragraph 11 asserts that the New 
Jersey Office of Milk Industry and its Director were “adversary 
parties” in the rule-making proceedings involved and that accord- 
ingly participation by them with the United States Department 
of Agriculture in consultations and determinations subsequent 
to the rule-making hearings and before the issuance of the deci- 
sions in the proceedings violated the fundamental requirements 
of fair play. Subparagraph (c) claims violation of section 900.16* 
of the United States Department of Agriculture’s rules of prac- 
tice and of sections 7 and 8 of the Administrative Procedure 
Act because the protested decisions were not made solely upon 
the facts and arguments in the rule-making records but on ex 
parte representations made by unauthorized persons to the 
United States Department of Agriculture and the New Jersey 
Office of Milk Industry before and after the records were closed. 
Subparagraph (d) contends that the disputed provisions were 
the result of a “package deal” made under sponsorship of the 
officials of the United States Department of Agriculture between 
conflicting producer groups “. . . which package deal the De- 
partment was committed to, and by the first decision did put 


1“ § 900.16 Discussion of issues, etc., of proceeding prohibited. Except as may be provided 
otherwise in this subpart, no officer or employee of the Department shall, following the close 
of the hearing in a marketing agreement or marketing order proceeding and prior to the 
execution of a marketing agreement or the issuance of a marketing order therein, discuss 
the issues, merits, or evidence involved in the proceeding with any person interested in the 
result of the proceeding or with any representative of such person: Provided, however, That 
the provisions of this section shall not preclude an officer or employee who has been duly 
assigned to, or who has supervision over, a proceeding from discussing with interested 
persons or their representatives matters of procedure in connection with such proceeding. 
Insofar as the provisions of this section are inconsistent with the provisions of Regulation 
1544 of the publication entitled ‘Regulations of the U. S. Department of Agriculture,’ the 
provisions of this section shall prevail.” (7 CFR § 900.16.) 
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into effect and was committed to continue, and by the second 
decision did continue in effect in violation of the Administrative 
Procedure Act, the Agricultural Marketing Agreement Act, the 
Secretary’s said Rules of Practice and Procedure and the con- 
stitutional requirements of a fair hearing.” 


Paragraph 12 commences by stating that it is in further sup- 
port of the objections contained in subparagraphs (a), (b) and 
(c) of paragraph 11. Subparagraph (a) of paragraph 12 sets 
out excerpts from the testimony in the rule-making hearings 
allegedly illustrating a discriminatory policy of New Jersey of- 
ficials against interstate commerce in milk, subparagraph (b) 
says that despite this, the United States Department of Agri- 
culture entered into an agreement with the Director, Office of 
Milk Industry, State of New Jersey, for collaboration in ap- 
praisal of record evidence etc., subparagraph (c) states that 
though repeatedly asked to terminate the agreement the United 
States Department of Agriculture has refused to do so and 
erroneously denied a motion to this effect during the rule-making 
proceeding leading to the adoption of the protested provisions, 
that, following the adoption of the provisions, the Director, 
Office of Milk Industry, State of New Jersey, opposed the holding 
of a hearing to amend the order by deleting the provisions in 
issue, that when such a hearing was held, petitioners sought 
again to have the United States Department of Agriculture abro- 
gate the aforesaid agreement but that motions to this effect 
were erroneously denied and that, accordingly, petitioners were 
forced to present their cause “. . . before an adversary party as 
judge and were denied a fair hearing in both of said pro- 
ceedings.” 


Paragraph 18 recites that it is further support particularly 
of subparagraph (d) of paragraph 11. Paragraph 13 then goes 
on to relate that during a recess in January 1954 of hearings 
upon a proposed amended order for New York and a proposed 
order for Northern New Jersey, a meeting was held at the 
instance of the United States Department of Agriculture to 
which representatives of the major producer groups and the 
New Jersey Governor’s Milk Committee were invited and from 
which proprietary handlers were excluded. The paragraph says 
that United States Department of Agriculture representatives 
who had responsibilities in formulating the decision in the pro- 
ceeding participated in the meeting thus preventing any inde- 
pendent appraisal of the evidence in the subsequent hearing 
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sessions contrary to the fundamental requirements of a fair 
hearing and to the requirements of section 8c(4) of the act. 


Ill 


It is seen, then, that subparagraph (a) of paragraph 11 
charges that the rule-making hearing record demonstrates un- 
constitutional discrimination against interstate commerce in milk 
by New Jersey authorities and that failure of the Secretary so 
to find is “not in accordance with law.” Upon reconsideration of 
the matter, we think we should not now dismiss subparagraph 
(a) of paragraph 11 and the supporting allegations in para- 
graph 12 but should let the charges remain in the petition for 
evaluation in later stages of this proceeding since they involve 
extensive hearing records which must be studied and which are 
not yet evidence in this proceeding. 


Subparagraph (b) of paragraph 11 contends that the New 
Jersey Office of Milk Industry was an “adversary party” in the 
rule-making proceedings and consequently should not have been 
a “judge” in those proceedings pursuant to the agreement be- 
tween the United States Department of Agriculture and the 
Office of Milk Industry. The denials of motions to prevent the 
Office of Milk Industry from being consulted by the United 
States Department of Agriculture are claimed to be erroneous. 
On this issue too, we think we should let the allegations remain 
for adjudication at a later stage in this proceeding, since again, 
there is involved a study of the rule-making records which must 
in any event be exhaustively examined in connection with the 
numerous issues raised by the petition as to the adequacy of the 
evidence to support the challenged provisions. 


Subparagraph (c) asserts ex parte contacts by unauthorized 
persons with the Office of Milk Industry and the United States 
Department of Agriculture both before and after the hearing 
records were closed. As to the claimed “package deal” and the 
participation by Department representatives taking part later 
in the decisions, we conclude that the allegations in the petition 
charge commitment by these representatives to a favorable 
decision prior to the hearing sessions. The petitioners point out 
that, for the purposes of the application to dismiss, the factual 
allegations of the petition must be considered true. We cannot 
now say, then, in the light of such cases as United Air Lines, 
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Inc. v. C.A.B., 278 F.2d 466? (D.C. Cir. 1960), that the allega- 
tions should not be heard. 


In oral argument petitioners explain that the unauthorized | 
persons making improper ex parte representations to the United 
States Department of Agriculture consisted of the Office of Milk 
Industry. The unauthorized persons who are said to have com- 
municated with the Office of Milk Industry on behalf of New 
Jersey producers are not identified nor is there supporting detail 
of any kind. We have held before that unsupported general alle- 
gations of such kind appear to be “fishing expeditions” and should 
be dismissed from petitions. The latest application of this view 
is found in In re Independent Milk Producer-Distributors’ Asso- _ | 
ciation, 18 A.D. 1241 (1959). Of course petitions may be 
amended to give additional detail or supporting definite informa- 
tion. Consequently, then, while we conclude to leave in most of 
the allegations in this connection we think the words “and the 
OMI” should be dismissed in subparagraph (c) of paragraph 11. 


IV 


Respondent renews its request that the three trade associations 
be dismissed as petitioning parties. Of course we have held on 
several occasions that only “handlers” have standing as peti- | 
tioners in proceedings of this kind (see e.g., In re Miles Lord, | 
Attorney General, State of Minnesota, 17 A.D. 1189 (1958)) 
and that associations of handlers are not “handlers” (In re Asso- 
ciation of Ice Cream Manufacturers of New York State, 16 A.D. 
1 (1957)). Petitioners, however, invoke the third sentence of 
section 6(a) (5 U.S.C. § 1005 (a)) of the Administrative Pro- 
cedure Act, which reads: 


“So far as the orderly conduct of public business per- 
mits, any interested person may appear before any 
agency or its responsible officers or employees for the 
presentation, adjustment, or determination of any issue, 
request, or controversy in any proceeding (interlocu- 
tory, summary, or otherwise) or in connection with any 
agency function.” 


They argue that under the language above the trade associations 


7The court ordered the C.A.B. to hold a hearing upon charges in a petition for recon- : 
sideration of an award of a route to an airline, dismissed without a hearing, to the effect 
that ex parte communications were had with the Board on behalf of the airline awarded 

the route in issue. 
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have a right to be parties in this proceeding. This Administrative 
Procedure Act provision in our opinion does not broaden section 
8c(15) (A) (and consequently the court appeal provisions in 
section 8c(15)(B)). to require that persons not “handlers” be 
recognized as “handlers” thereunder. Obviously the words, “So 
far as the orderly conduct of public business permits . . .” limit 
the language thereafter to informal sessions’ with agency per- 
sonnel and do not supersede and overrule specific statutory pro- 
visions as to who may be a petitioner in an 8c(15) (A) proceed- 
ing. Consequently, we conclude that the trade associations are 
not proper parties in this proceeding and the petition should be 
dismissed as to them. 


V 


In view of the foregoing the decision and order of April 25, 
1960, are reversed and the amended petition shall remain as 
filed except that the petitioning trade associations of handlers 
are dismissed as parties to the proceeding and the words “and 
the OMI” are stricken from subparagraph (c) of paragraph 11. 
Accordingly the respondent, within the time allowed by the rules 
of practice for answering, shall file an answer to the allega- 
tions restored to the amended petition. 


(No. 6808) 


In re C. J. GOES, BERNARD MOCKER, EDWARD MOCKER AND ER- 
NEST NEWELL, d/b/a THREE FARMS Dairy. AMA Docket No. 
27-148. Decided October 26, 1960. 

Interim Relief—Ruling Postponed 


Under the present circumstances, petitioners will not be prejudiced by the 
postponement of a ruling on their application for interim relief. 


Mr. John B. Carroll, of Syracuse, New York, for petitioners. Messrs. John 
M. Durbin and George L. Kelly, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER POSTPONING RULING ON APPLICATION FOR INTERIM RELIEF 
This is a proceeding under Section 8c(15)(A) of the Agri- 


*The Attorney General's Manual on the Administrative Procedure Act (p. 68) so regards 
this sentence. 
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cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seg.). The petitioners filed 
a petition September 21, 1960, challenging charges assessed 
against them as owing to the producer-settlement and administra- 
tive assessment funds under Order No. 27, as amended, issued 
under the act and regulating the handling of milk in the New 
York-New Jersey marketing area. On September 28, 1960, peti- 
tioners also filed an application for interim relief from payment 
of the charges heretofore assessed during the pendency of a 
decision on the merits. The Deputy Administrator, Agricultural 
Marketing Service, filed an answer to the application and to the 
petition. 


Petitioners, in a verified application, claim that they will suf- 
fer irreparable injury pending adjudication on the merits be- 
cause they do not have sufficient liquid assets with which to pay 
the charges assessed against them under the order and would 
have to sell their business in order to pay such accumulated 
charges. In the application petitioners also state that it will be 
impossible for them to return to the milk business in the event 
they are successful in this proceeding in the absence of interim 
relief. 


The answer to the petition has been filed herein and the pro- 
ceeding is ready for hearing. It appears appropriate, therefore, 
to delay ruling on petitioners’ application for interim relief to 
enable petitioners to introduce evidence at the hearing subject 
to cross-examination in connection with their allegations of 
irreparable injury. Petitioners will not be prejudiced with respect 
to the payment of the charges assessed against them by such 
delay as no action has been instituted to collect by legal process 
the amount allegedly owing to the producer-settlement and 
administrative assessment funds (see 7 U.S.C. 608a(6)). In the 
event that an enforcement action is commenced prior to our 
consideration of petitioners’ application for interim relief, peti- 
tioners may then request an early determination of their applica- 
tion. 


Copies hereof shall be served upon the parties. 














by 
se- 
led 
ed 
ra- 
ied 
ew 
ti- 
ont 


oct 


SS 
nd 
he 
ur 
ti- 





JOSEPH KOLKA et al. 1125 
Cite as 19 A.D. 1125 


(No. 6809) 


In re JOSEPH KOLKA, JOHN KOLKA AND RICHARD KOLKA, d/b/a 
STRAWTOWN DaiRY FARM. AMA Docket No. 27-147. Decided 
October 26, 1960. 


Interim Relief—Ruling Postponed 


Under the present circumstances, petitioners will not be prejudiced by the 
postponement of a ruling on their application for interim relief. 


Mr. John B. Carroll, of Syracuse, New York, for petitioners. Messrs. John 
M. Durbin and George L. Kelly, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER POSTPONING RULING ON APPLICATION FOR INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioners filed a 
petition September 21, 1960, challenging charges assessed 
against them as owing to the producer-settlement and adminis- 
trative assessment funds under Order No. 27, as amended, 
issued under the act and regulating the handling of milk in 
the New York-New Jersey marketing area. On October 12, 1960, 
petitioners filed an application for interim relief from payment 
of the charges heretofore assessed during the pendency of a 
decision on the merits. The Deputy Administrator, Agricultural 
Marketing Service, filed an answer to the application and to 
the petition. 


Petitioners, in a verified application, claim that they will suf- 
fer irreparable injury pending adjudication on the merits be- 
cause they do not have sufficient liquid assets with which to pay 
the charges assessed against them under the order and would 
have to sell their business in order to pay such accumulated 
charges. In the application petitioners also state that it will be 
impossible for them to return to the milk business in the event 
they are successful in this proceeding in the absence of interim 
relief. 


The answer to the petition has been filed herein and the pro- 


ceeding is ready for hearing. It appears appropriate, therefore, 
to delay ruling on petitioners’ application for interim relief to 
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enable petitioners to introduce evidence at the hearing subject 
to cross-examination in connection with their allegations of ir- 
reparable injury. Petitioners will not be prejudiced with respect 
to the payment of the charges assessed against them by such 
delay as no action has been instituted to collect by legal process 
the amount allegedly owing to the producer-settlement and 
administrative assessment funds (see 7 U.S.C. 608a(6)). In the 
event that an enforcement action is commenced prior to our 
consideration of petitioners’ application for interim relief, peti- 
tioners may then request an early determination of their applica- 
tion. 


Copies hereof shall be served upon the parties. 


(No. 6810) 


In re JESSE R. STALKER, d/b/a STALKER’S DaiRY, AMA Docket 
No. 27-146. Decided October 26, 1960. 


Interim Relief—Ruling Postponed 


Under the present circumstances, petitioners will not be prejudiced by the 
postponement of a ruling on their application for interim relief. 


Mr. John B. Carroll, of Syracuse, New York, for petitioners. Messrs. John 
M. Durbin and George L. Kelly, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER POSTPONING RULING ON APPLICATION FOR INTERIM RELIEF 


This is a proceeding under Section 8c(15(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). Petitioner filed a peti- 
tion September 21, 1960, challenging charges assessed against 
him as owing to the producer-settlement and administrative as- 
sessment funds under Order No. 27, as amended, issued under 
the act and regulating the handling of milk in the New York- 
New Jersey marketing area. On September 28, 1960, petitioner 
filed an application for interim relief from payment of the 
charges heretofore assessed during the pendency of a decision 
on the merits. The Deputy Administrator, Agricultural Market- 
ing Service, filed an answer to the application and to the petition. 
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Petitioner, in a verified application, claims that he will suffer 
irreparable injury pending adjudication on the merits because 
he does not have sufficient liquid assets with which to pay the 
charges assessed against him under the order and would have 
to sell his business in order to pay such accumulated charges. 
In the application petitioner also states that it will be impossible 
for him to return to the milk business in the event he is success- 
ful in this proceeding in the absence of interim relief. 


The answer to the petition has been filed herein and the pro- 
ceeding is ready for hearing. It appears appropriate, therefore, 
to delay ruling on petitioner’s application for interim relief to 
enable petitioner to introduce evidence at the hearing subject to 
cross-examination in connection with his allegations of irrepara- 
ble injury. Petitioner will not be prejudiced with respect to the 
payment of the charges assessed against him by such delay as 
no action has been instituted to collect by legal process the 
amount allegedly owing to the producer-settlement and adminis- 
trative assessment funds (see 7 U.S.C. 608a(6)). In the event 
that an enforcement action is commenced prior to our considera- 
tion of petitioner’s application for interim relief, petitioner may 
then request an early determination of his application. 


Copies hereof shall be served upon the parties. 


(No. 6811) 


In re CHAMPLAIN CREAMERIES, INC. AMA Docket No. 27-130. 
Decided October 31, 1960. 


Receipt of Milk at a Plant—Bulk Tank Pickup— 
Adequacy of Records and Facilities to 
Show Milk Not Received at a Plant 


Records and facilities were regarded as adequate for verification of reports 
by petitioner that amounts of milk in issue, picked up at farms by bulk 
tank pickup truck, were not received at petitioner’s plant but were de- 
livered to an over-the-road tank trailer and hauled to New England or 
to customers by a corporation associated with petitioner without being 
received at petitioner’s plant. 


Mr. Harry Polikoff, of New York, New York, for petitioner. Mr. John M. 
Durbin, for Agricultural Marketing Service. Mr. Clarence H. Girard, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seqg.). The proceeding arises 
in connection with the administration of Order No. 27, as 
amended, issued under the act and regulating the handling of 
milk in the New York-New Jersey marketing area (7 CFR 
927.1 et seqg.). Petitioner operates a pool plant+ at Champlain, 
New York, and is a handler regulated under the order. 


Petitioner complains of an obligation imposed upon it by the 
market administrator in the sum of $78,198.75 for milk which 
the market administrator determined, after audit, was received 
at petitioner’s pool plant at Champlain, New York, during the 
period August 1 through December 31, 1957. Petitioner alleges 
that the milk at no time entered its plant or its environs, but, 
instead, was received and paid for by an affiliated company, 
Modern Milk Corporation, and moved by farm bulk tank pickup 
trucks from the farms where produced to nonpool plants located 
in New York State (outside the marketing area covered by the 
order) or to an assembly point near Chazy, New York, where 
the milk was reloaded from the pickup trucks into over-the-road 
tankers and transported to various nonpool plants located in 
New England. 


A hearing was held April 1, 2 and 3, 1959, at Plattsburg, New 
York, before Clarence H. Girard, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Petitioner was represented by Harry Polikoff, Attorney at Law, 
New York, New York, and respondent was represented by John 
M. Durbin, Office of the General Counsel, United States Depart- 
ment of Agriculture. At the hearing, the hearing examiner 
permitted several clarifying amendments to the petition. The 
hearing record consists of the testimony of seven witnesses and 
99 exhibits, all offered on behalf of petitioner. Respondent pre- 
sented no evidence. During the hearing and in its briefs, peti- 
tioner requested that official notice be taken of a number of 
documents on an issue of order interpretation or application, 
but the request was denied because respondent had removed 
this issue from the proceeding by admitting that the “only issue 


2This means that the milk received at stich a plant from dairy farmers must be classified, 
priced, pooled, etc. 
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in the proceeding is whether the records maintained by the peti- 
tioner at its Champlain, New York, plant or office in Champlain, 
New York, show receipts of milk in controversy at its Cham- 
plain, New York, plant and disposition of said milk from said 
plant.” After the hearing, both parties filed briefs. On February 
5, 1960, the hearing examiner filed a report containing findings 
of fact and conclusions and recommending that the relief re- 
quested in the petition be granted. Respondent filed exceptions 
to the hearing examiner’s report and oral argument was held 
before the Judicial Officer September 26, 1960. 


Section 927.50 of the order provides: 


“§ 927.50 Monthly reports. On or before the 10th 
day of each month, each handler shall report to the 
market administrator, for the preceding month, in the 
manner and on forms prescribed by the market admin- 
istrator, with respect to milk or milk products received 
at each of his pool plants . . .: [Emphasis supplied.] 


“(a) The total quantity of milk and of each milk 
product with the average butterfat content thereof, 
received from dairy farmers, from other plants, from 
such handler’s own farm, from other handlers, and 
from other sources; .. .” 


Section 927.54 of the order says: 


“§ 927.54 Verification of reports and payments. 
The market administrator shall promptly verify all 
reports and payments of each handler by audit of such 
handler’s records and of the records of any handler or 
person upon whose disposition of milk such handler 
claims classification, and each such handler shall, dur- 
ing the usual hours of business, make available to the 
market administrator or his representative such records 
and facilities, of his own or other persons, as will enable 
the market administrator to: [Emphasis supplied.] 


“(a) Verify the receipts and disposition of all milk 
required to be reported pursuant to §§ 927.50 through 
927.53, and, in case of errors or omissions ascertain the 
correct figures; . . . [Emphasis supplied.]” 
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FINDINGS OF FACT’ 


1. Champlain Creameries, Inc., petitioner, is a corporation 
organized and existing under the laws of the State of New York, 
with its office and principal place of business in the Bank Build- 
ing at Champlain, New York. 


2. The officers of Champlain Creameries, Inc., and the stock 
ownership thereof are Robert J. Duley, 65 Court Street, Platts- 
burg, New York, President, 2,647 shares; J. Rufus Duley, of 
Altoons, New York, Vice President, 1,013-% shares; E. G. 
Sherman, Champlain, New York, Secretary, no shares; K. W. 
Willett, Champlain, New York, Treasurer, 124 shares; and 
Donald Frank Duley, 382-14 shares. 


3. Modern Milk Corporation is a corporation organized in 
1952 and existing under the laws of the State of New York, with 
its office and principal place of business in the Bank Building 
at Champlain, New York. 


4. The officers of Modern Milk Corporation and the stock 
ownership thereof are Robert J. Duley, 65 Court Street, Platts- 
burg, New York, President, 1473.68 shares; J. Rufus Duley, 
Altoona, New York, Vice President, no shares; E. G. Sherman 
of Champlain, New York, Secretary, no shares; and K. W. Wil- 
lett, Champlain, New York, Treasurer, 526.32 shares. 


5. Irona Milk Haulers, Inc., is a corporation organized and 
existing under the laws of the State of New York with its office 
and principal place of business in the Bank Building at Cham- 
plain, New York. 


6. The officers of Irona Milk Haulers, Inc., and the stock 
ownership thereof are K. W. Willett, President, 2 percent of its 
stock; E. G. Sherman, Secretary and Treasurer, no stock; Rob- 
ert J. Duley, 54 percent of its stock; Donald Frank Duley, 
Robert’s son, 20 percent of its stock, and J. Rufus Duley, Rob- 
ert’s brother, 20 percent of its stock. 


7. Robert J. Duley also individually owns the controlling 
interest in and is President of Plattsburg Creameries, Inc.; 
Irona Creameries, Inc.; Ellenburg Creameries, Inc.; Burke 
Creameries, Inc.; and Fairbanks Creameries, Inc.; all being 
pool plants under Federal Order No. 27, as amended. These 


*The Findings of Fact in the hearing examiner's report are adopted as the Findings of 
Pact herein. 
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companies and Champlain, Modern, and Irona Milk Haulers 
share a common office in the Bank Building at Champlain, New 
York. The affairs of all of the companies are managed and di- 
rected by Robert J. Duley and E. J. Sherman acts as their office 
manager and bookkeeper in charge of their records and ac- 
counting. 


8. The plant of Champlain Creameries, Inc., located at 
Champlain, New York, has been a regular pool plant since the 
inception of Order No. 27. This plant has been operated by peti- 
tioner since January 1952. Prior to that time, it was operated 
by Irona Creameries, Inc., a corporation whose principal stock- 
holders and officers were the same as those of petitioner, Cham- 
plain Creameries, Inc. 


9. Modern Milk Corporation does not own or operate a milk 
plant. Sometime in 1952 or 1953, Modern Milk Corporation pur- 
chased and installed farm bulk milk tanks on about 30 farms. 
These bulk tanks are maintained by the Modern Milk Corpora- 
tion at no expense to the dairy farmers. During the period in- 
volved herein and for sometime prior thereto, Modern Milk 
Corporation was licensed by the State of New York to acquire 
milk from dairy farmers through the operation of a bulk tank 
farm pick-up route. It was authorized to sell this milk wholesale 
to other dealers located in Saranac Lake, Plattsburg, Tupper 
Lake and Saratoga Springs, New York, Boston, Massachusetts, 
Providence, Rhode Island, and Hartford and Danbury, Connecti- 
cut. The milk acquired by Modern Milk Corporation from bulk 
tank farmers was approved for sale in the New England cities, 
provided it did not enter any plant in the Duley group, including 
that of petitioner. Approval of petitioner’s plant for the sale of 
milk from that plant to New England cities was requested but 
refused. Accordingly, if the milk in question had entered the 
plant of petitioner it would not have been qualified for distribu- 
tion for fluid use in Massachusetts, Rhode Island, or Connecticut. 
Most of the milk in question was delivered to such New Eng- 
land destinations for fluid use. 


10. Petitioner and Modern Milk Corporation had an arrange- 
ment whereby, if Modern Milk Company had a sale for milk, 
a quantity of milk acquired from bulk tank producers sufficient 
to equal such sale would be considered to have been acquired by 
Modern Milk Corporation, which would pay the producers there- 
for. On the other hand, if Modern did not have such a sale, the 
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bulk tank milk would be brought into petitioner’s plant at 
Champlain and petitioner would account to the Order No. 27 
producer-settlement fund for such milk and assume the responsi- 
bility of paying the producers therefor. 


11. The arrangement set forth in Finding of Fact 10 was 
carried out as follows: The bulk tank pick-up driver, before 
pumping the milk out of the farm tank into the pick-up truck 
would take a sample of the milk and measure the quantity in the 
farm bulk tank. He would enter on a two-by-four notebook pad 
the date, the producer’s number, the measurement in the tank, 
and the quantity. At the same time, he would make an entry of 
the number of pounds picked up on a calendar maintained in the 
milk house of the farmer. In the event Modern had an order for 
milk, the driver would take the milk directly to Chazy, New 
York, where there was spotted an over-the-road tank trailer. 
The milk would be pumped from the farm bulk tank pick-up 
truck into the over-the-road tank trailer and a tractor would 
haul the milk to its destination in either Massachusetts, Rhode 
Island or Connecticut. If Modern Milk Corporation had no sale 
for the milk in fluid outlets outside the marketing area, the milk 
would be taken directly into the petitioner’s plant at Champlain. 
In some instances, the farm bulk tank pick-up truck, after hav- 
ing loaded the over-the-road tanker, would have some milk left 
in the pick-up tank. This milk was likewise brought into the 
Champlain Creameries’ plant. Other movements included direct 
deliveries by the farm pick-up truck on behalf of Modern 
directly from the farm to nonpool plants located in Plattsburg. 


12. Each day the pick-up truck driver delivered to the Cham- 
plain plant, which acted as a common office for petitioner and 
Modern, the slips out of his notebook which indicated thereon 
the producer number, the measurement of the milk in each farm 
bulk tank and the quantity thereof. A bookkeeper at the plant 
entered upon worksheets, in pencil, the quantity of milk actually 
received in the Champlain plant either by can delivery or by 
bulk tank delivery. The quantity of milk acquired by Modern 
and transported by bulk tank pick-up truck directly to nonpool 
plants or to the Chazy reload point for shipment to New Eng- 
land points was entered on the worksheets in either red or 
green ink. From these worksheets there would be entered on 
separate weight sheets for Modern Milk Corporation the quanti- 
ties of milk which Modern had acquired and sold as indicated by 
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red or green ink on the worksheets. On other weight sheets 
maintained by Champlain there would be entered the quantities 
of milk represented by the pencil notations contained on the 
worksheets. These latter notations represented the can and bulk 
tank milk physically received at petitioner’s plant. 


If the total load in a farm bulk tank pick-up truck was brought 
into petitioner’s plant, the weights of milk assigned to the bulk 
tank producers in pencil on the worksheets would represent 
actual weights for each producer. On the other hand, if part of 
the load was reloaded in an over-the-road tanker at the reload 
point and the remainder was brought into petitioner’s plant, the 
milk received at the plant was arbitrarily assigned to certain 
producers, even though, by reason of the commingling of the 
milk in the pick-up tank, the milk actually received at the plant 
consisted of an indivisible proportion of the milk from each of 
the farms contained in the tank load. 


13. Pursuant to a request of the market administrator of 
Order No. 27, petitioner had submitted a list of its bulk tank 
producers and made changes in that list from time to time. 
These were the same producers whose milk was acquired by 
Modern when it had a sale for it and whose milk entered peti- 
tioner’s plant when Modern did not have a sale for it. 


14. All of the samples of milk collected by the farm tank 
pick-up driver were brought into the Champlain plant and 
tested in the plant laboratory. Both Champlain and Modern 
paid on the basis of the average of such tests irrespective of 
the quantity or the number of days that the milk was received 
at the Champlain plant direct from producers or acquired by 
Modern. 


15. The reload point maintained by Modern Milk Company 
was located on the Neverett farm near Chazy, New York, which 
is eight miles south of Champlain, New York, and about 14 
miles north of Plattsburg, New York. Near the milk house on 
the farm was a large paved area, which was used for the reload- 
ing of milk from the pick-up trucks into the over-the-road tank- 
ers. Modern Milk Corporation had installed a 220-volt circuit 
at the farm to provide power to the small pick-up trucks to 
pump milk into the over-the-road tankers. Modern also installed 
and maintained a telephone at the farm and the telephone was 
listed in its name in the telephone directory during the period 
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in question. The Neverett farm was utilized as a reload point by 
Modern from about 1953 through the period in question. 


16. The milk in question was hauled by Irona Milk Haulers, 
Inc., which hauls milk for other Duley corporations. The hauling 
company has three divisions. J. Rufus Duley operates units at 
Irona, New York, that haul milk from all the other Duley pool 
plants to the pool plant of petitioner at Champlain, New York. 
Robert Pombrio operates the units that haul milk in over-the- 
road tankers to Providence, Rhode Island, and Great Barrington, 
Massachusetts. H. L. Brunelle & Sons operate the units which 
pick up milk at the farms in farm bulk tank pick-up trucks. 


17. The tanks on the four farm bulk tank pick-up trucks 
operated by and licensed in the name of Irona Milk Haulers, 
Inc., were purchased by Modern Milk Corporation. The chassis 
were purchased by H. L. Brunelle with money advanced by 
Robert J. Duley. There is no formal arrangement as to the re- 
payment of the money so advanced. Brunelle is paid an amount 
per hundredweight for picking up the milk and hauling it to 
Champlain, New York, or to the Chazy, New York, reload point. 
If the milk is hauled to a city 20 or 30 miles away, an additional 
mileage charge is paid. Whenever Brunelle has extra money, he 
makes a payment on the advance. 


18. The over-the-road tank trailers used to haul milk from 
Chazy to New England points were purchased by Modern Milk 
Corporation. The tractors used to pull the trailers were pur- 
chased by Robert Pombrio with money advanced by Robert J. 
Duley. There is no formal arrangement as to the repayment of 
the advance. Whenever Pombrio has extra money he makes 
a payment on the advance. The tractors were licensed, however, 
in the name of Irona Milk Haulers, Inc. 


19. Petitioner maintained records of all milk sales and de- 
livery tickets for milk shipped from its Champlain plant, milk 
going into separation, cream derived from separation, sales of 
cream, delivery of cream, and inventory records. The producer 
weight sheets and payrolls showed that milk from bulk tank 
producers was received only intermittently. All of such records 
tied in together and completely accounted for the disposition of 
all the receipts of milk shown on the aforesaid worksheets in 
pencil and entered on the Champlain weight sheets as having 
been physically received at the plant directly from producers in 
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can or bulk tanks and all milk and cream received from other 
sources, 


20. Modern Milk Corporation likewise maintained sales rec- 
ords, delivery tickets, and payments to dairy farmers, which 
accounted for all the milk which was entered on the aforesaid 
worksheets in red or green ink and subsequently on Modern’s 
weight sheets as having been acquired by Modern. These records 
likewise all tied together and accounted for all the milk which 
Modern claims to have acquired from bulk tank dairy farmers. 


21. In addition to the foregoing, Irona Milk Haulers, Inc., 
which hauled the milk for Modern made reports to the State of 
New York Department of Taxation, for use in calculating the 
highway use tax. The highway use tax has a varying rate de- 
pending upon whether a truck is loaded or unloaded. A report 
is required of the laden miles and the unladen miles. The reports 
submitted to the State are in totals of laden and unladen miles 
but these reports were based upon a worksheet which showed 
unladen miles from Champlain to Chazy and laden miles from 
Chazy to various destinations, and unladen miles back to Cham- 
plain. These worksheets and tax returns are audited by the State 
Tax Department and had been audited at the time the hearing 
through the month of December 1957. The reason the work- 
sheets showed unladen miles from Champlain to Chazy was 
because the tanks were cleaned and sterilized in Champlain and 
some of the drivers lived in Champlain, and the unladen trailer 
was driven to Chazy where it was spotted to receive milk from 
the pick-up trucks. 


22. Furthermore, the truck drivers were required to main- 
tain, pursuant to Interstate Commerce Commission regulations, 
daily logs which must be kept at all times by the driver during 
the trip and turned into the office at Champlain after the trip 
where they were examined by inspectors of the Interstate Com- 
merce Commission. It is a criminal offense not to keep the daily 
log accurately. The daily logs maintained by the drivers all show 
a stop at Chazy, New York, and also show that the starting point 
of each trip was Chazy, New York, rather than Champlain. 
Moreover, Pombrio was paid a higher rate for a laden haul than 
for an unladen haul. The rate per mile laden was 23 cents and 
for unladen 20 cents. The payments to Pombrio were all on the 
basis that the trucks were unladen between Champlain and 
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Chazy and laden from Chazy to Great Barrington, and unladen 
back to Champlain. 


23. The drivers also maintained a daily report card which 
was turned in approximately on the tenth of the month following 
the period covered by the card. These cards showed the truck 
number and the destination of the load. In many instances oppo- 
site the caption “Champlain, New York,” on the cards would 
be inserted a quantity of milk and on other instances the cards 
would show “Chazy, New York,” opposite the quantity of milk. 
It was explained that these cards were merely used to check the 
truck numbers but not for the purpose of making out reports to 
the State tax authorities or for the purpose of paying Pombrio. 
The basis for paying Pombrio were the delivery slips which 
Modern maintained. These delivery slips were made out with the 
knowledge of the practice of moving the over-the-road tankers 
unladen from Champlain to Chazy and ladened from Chazy 
to destination, and unladen from destination back to Champlain. 


24. For a number of years prior to August 1, 1957, petitioner 
and Modern operated in the manner described in the foregoing 
findings and maintained substantially the same records and 
facilities as were maintained during the period in question. In 
connection with the audit of petitioner’s records to verify its 
reported receipts and utilization of milk at its Champlain plant 
during such prior periods, auditors for the market administrator 
also examined the records of Modern Milk Corporation, but 
such audits never resulted in an audit adjustment which held 
petitioner accountable or responsible to the Order No. 27 pro- 
ducer-settlement fund for milk which was claimed to have been 
acquired by Modern Milk Corporation and handled through the 
Chazy reload point for New England destinations. There were 
no changed conditions which justified the acceptance of the rec- 
ords maintained by petitioner and Modern to verify petitioner’s 
reports of receipts at its pool plant prior to August 1, 1957, 
and the refusal to accept such records as adequate to verify 
petitioner’s reported receipts at its pool plant on and after 
August 1, 1957. 


25. At no time did the milk involved in this proceeding enter 
petitioner’s pool plant at Champlain, New York, or its environs, 
and petitioner was, therefore, under no obligation pursuant to 
the provisions of Order No. 27, as amended, to report such milk 
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as receipts from producers or accountable for such milk to the 
producer-settlement fund under such order. 


CONCLUSIONS’ 


Each of the parties contend that equity requires decision favor- 
able to their respective positions. Petitioner contends for a lib- 
eral construction of its records in the verification of its reported 
receipts of milk because it alleges that the disposition of the 
milk in question by Modern Milk Corporation saved the Order 
No. 27 milk producers $150,000. It argues that, if the milk 
involved herein had not been sold by Modern Milk Corporation 
in unregulated outlets, the milk would have been received at peti- 
tioner’s plant where it would have been manufactured into Class 
III products to the detriment of pool producers. On the other 
hand, respondent contends that equity requires a strict con- 
struction of petitioner’s records and that under such a construc- 
tion petitioner’s records are not adequate to prove that the milk 
in question was not received at its pool plant. Respondent argues 
that Modern was created and used as a corporate device, employ- 
ing the flexibility of bulk tank movements, to deprive Order No. 
27 producers of the benefit of sales of fluid milk and at the same 
time burden such producers with the surplus associated with 
such sales. 


We believe that neither contention should influence the decision 
in this proceeding. The only issue herein is whether the obliga- 
tion imposed upon petitioner by the market administrator is “in 
accordance with law” (7 U.S.C. 608¢c (15) (A)), and questions 
of equity, policy or desirability—which are relevant in a rule- 
making or promulgation proceeding—are not relevant in this 
adjudicatory proceeding. See, In re Roberts Dairy Company, 4 
A.D. 84, 89 (1945); In re College Club Dairy, Inc., 15 A.D. 367, 
371, 375 (1956); See, also Arizona Grocery v. Atchison Ry., 
284 U.S. 370, 389. 


The “law” in this proceeding is Order No. 27, as amended. 
Hence, the only question is whether petitioner was a handler 
under the order as to the milk in question. As is conceded by 
respondent, petitioner can be held accountable for such milk only 
if it was physically received at petitioner’s pool plant for the 
regulatory plan of the order, that is, the classification, pricing, 


* Except for the last four paragraphs, the Conclusions herein are adopted from the hearing 
examiner’s report. 
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and pooling of milk, applies only to milk delivered direct from 
the farm where produced to a pool plant (Sections 927.6, 927.7, 
927.30, 927.383, and 927.40). 

We also agree with respondent that petitioner, as a handler, 
must keep and make available to the market administrator or 
his representative such records and facilities of its own or other 
persons as will enable the market administrator to verify the 
receipts and disposition of all milk received at its pool plant 
(Sections 927.54 and 927.50). It is also our view that the 
burden rests with petitioner to show that the milk in question 
was not received at its pool plant, particularly as petitioner 
reported to the market administrator that the dairy farmers 
who produced the milk were on petitioner’s producer payrolls. 
We do not agree, however, that, because of the equities involved, 
the petitioner should be held to a greater degree of proof than 
would be required of any other handler who challenges an obliga- 
tion imposed upon him. All that is required is that the petitioner 
produce records of its own or that of another person which are 
reasonably adequate to enable the market administrator to 
verify its reported receipts at its pool plant. See, In re Middle- 
town Milk & Cream Co., 38 A.D. 84 (1944); In re Ferndale 
Farms, Inc., 4 A.D. 275 (1945); In re Potsdam Creamery, Inc., 
9 A.D. 433 (1950). 

The Findings of Fact herein justify the conclusion that peti- 
tioner has complied with the requirements of the order and has 
sustained its burden of proof by the fair preponderance of the 
evidence. Such findings are fully supported by reliable, proba- 
tive and substantial evidence in the record. An exhaustive re- 
view of the evidence is not deemed necessary; however, there 
are several points raised by respondent that merit discussion. 


Respondent places undue importance, we think, on the note 
book sheets on which the bulk tank pick-up drivers recorded the 
dates, producers’ numbers, farm tank measurements, and 
weights of milk picked up at individual farms. Respondent 
treats these sheets almost as though they constituted conclusive 
records of the receipts of milk at petitioner’s plant. The conten- 
tion is that the bulk tank producers are on petitioner’s payroll 
and that the drivers are agents of petitioner. It is argued that, 
therefore, the receipt of milk by the agent is a receipt by the 
principal. Even though such were the case, and we disregard 
corporate entities, we believe that there is a distinct difference 
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between a receipt in a bulk tank pick-up truck and a receipt at 
a milk plant. When milk is received in a bulk tank pick-up truck 
it can be transported anywhere and may never enter a pool 
plant. A bulk tank pick-up receipt is at most equivocal, and, 
absent specific provisions in an order to cover the situation, the 
bulk tank driver’s record of such receipt would not, in itself, be 
considered satisfactory evidence of a receipt at a plant. See, 
In re Clover Leaf Dairy Co., 15 A.D. 339 (1956); In re Chap- 
man Dairy, 18 A.D. 323 (1959). 

In addition to the foregoing, the evidence does not support 
the preclusive inference that the dairy farmers involved are 
the exclusive producers of petitioner. The unrefuted evidence 
shows that Modern Milk Corporation installed the bulk tanks 
on these dairy farms at its own expense and that such tanks 
were currently being maintained by Modern at no cost to the 
farmers. Modern also carried such farmers on its payroll and 
paid them directly for milk which it acquired from them. It 
likewise cannot be said that the drivers are the exclusive agents 
of petitioners. These drivers were employees of Irona Milk 
Haulers, Inc., or Brunelle & Sons, which hauled milk for Mod- 
ern as well as petitioner. Moreover, the tanks mounted on the 
pick-up truck chassis were owned by Modern. Accordingly, such 
drivers would be equally subject to instructions from Modern 
as well as from petitioner. 

The respondent appears to imply that we should disregard 
the corporate entities. This we cannot do in the absence of 
any evidence of fraud or other misconduct. But even if we 
could, we do not believe the result would be different because 
there is no provision in the order to prevent a sole proprietor- 
ship from picking up bulk milk and shipping it to nonpool 
plants some of the time and to pool plants at other times. The 
only question in such a situation would be whether the records 
maintained showed the actual movement of the milk. In the 
instant proceeding, we believe the separate corporate entities 
were helpful in this respect. This brings us to a discussion of 
the records maintained by the two corporations. 


The recording of weights on the “worksheet” in pencil for 
can and bulk deliveries to petitioner’s plant and in red and 
green ink for milk acquired by Modern, together with all the 
other records maintained by the two corporations, as well as 
the reports to the State tax authorities, the records of truck 
movements required by the Interstate Commerce Commission, 
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and payments to Pombrio for haulage, seem reasonably adequate 
to verify petitioner’s reports that excluded the milk in question 
from milk received at petitioner’s plant, particularly in the 
absence of evidence in the proceeding as to what was lacking in 
the records from an auditing standpoint. There is also for con- 
sideration the fact that the market administrator’s auditors 
apparently considered such records adequate prior to August 
1, 1957, and there is no evidence in the record to explain why 
they are considered inadequate after that date. We are not here 
dealing with order interpretation (see, Queensboro Farm Prod- 
ucts, Inc. v. Wickard, 187 F. 2d 969 (C.A. 2, 1943)), but with 
an authority expressly vested in the market administrator, 1.e., 
the determination of the adequacy of records to verify reports. 
See, In re The Borden Company, 6 A.D. 511 (1947). 

In addition, there appears to be no good reason why petitioner 
would want to receive bulk milk at its plant prior to its ship- 
ment to New England points. On the contrary, the evidence 
conclusively shows that petitioner had every reason for not 
doing so. Petitioner’s plant was not approved by New England 
health authorities as a source of fluid milk. Hence, milk received 
at the plant could not have been shipped to New England mar- 
kets for fluid use without violating local health regulations. 
Moreover, if such milk had been received at petitioner’s plant 
and it moved as indicated in the record, petitioner would have 
been required to account for such milk at the Class I B prices 
under Order No, 27, and these prices were considerably higher 
than the blend prices that Modern paid for the milk, e.g., the 
billing in this proceeding was $78,198.75 for only a five month 
period. 

In addition, we have the testimony of the drivers of the over- 
the-road tankers that the milk was invariably transported from 
Chazy, New York, and that such tankers never went near peti- 
tioner’s plant or its environs with milk in them. There is also 
testimony of Pombrio and Neverett that the over-the-road tank- 
ers were loaded at the Neverett farm. This testimony, standing 
alone, would not have been given much weight, if any, but it is 
consistent with, and corroborates, the records maintained by 
petitioner and Modern. 

There remains for consideration the problems arising out of 
the split loads and the averaging of butterfat differentials. Our 
discussion of these problems is based on our conclusion that 
none of the milk in question was physically received at peti- 
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tioner’s pool plant and that petitioner satisfactorily accounted 
to the producer-settlement fund for the total volume of milk 
actually received at its plant. 

The split loads arose out of the fact that at times only a por- 
tion of the milk in a bulk tank pick-up truck was pumped into 
an over-the-road tanker. The remainder was delivered to peti- 
tioner’s plant, and petitioner arbitrarily assigned this milk to 
certain producers, irrespective of the fact that, because of com- 
mingling, there was in the truck tank an indivisible portion of 
the milk of each producer on the particular bulk tank route. 
If we were confronted with the question of underpayment to 
individual producers, this might have presented a serious prob- 
lem. However, there is no claim that petitioner underpaid indi- 
vidual producers. All producers delivering to either petitioner 
or to Modern apparently were paid the full blend price for their 
milk by either petitioner or Modern or both. There was likewise 
no claim concerning underpayments to producers arising out 
of the practice of averaging the butterfat tests of all samples 
taken at the farm, irrespective of whether certain lots went 
to Modern and other lots to petitioner’s plant. 


The only issue we are here concerned with relates to the obli- 
gation of petitioner to the producer-settlement fund for the total 
quantity of milk actually received at petitioner’s plant. This 
obligation would not vary whether milk was arbitrarily assigned 
to certain producers or whether it was prorated over all the 
producers whose milk was contained in the same bulk tank load. 
The maximum pool obligation of petition wnder the then exist- 
ing order provisions would still be limited by the actual volume 
of milk received at its plant. Also, while there may have been 
some problem with respect to the precise accuracy of the butter- 
fat test of the milk actually received at petitioner’s plant from 
an individual producer, there is no claim that petitioner failed 
to account to the pool for the total volume of butterfat in all 
milk received at its plant. 


Respondent complains of the introduction into evidence of 
oral testimony with respect to the handling of the milk in issue 
and the foregoing conclusions based, in part, on such oral testi- 
mony. In this regard, respondent alludes to the opinion of the 
United States District Court for the Northern District of New 
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York in Hogansburg Milk Company, Inc. v. Jones (N.D. N.Y. 
1946), 6 A.D. 1036, where the court said, “a detailed discussion 
of the evidence would serve no useful purpose. It seems to be 
conceded that Aiello’s records for the months of May, June, 
July and August 1942, must be supplemented by his oral testi- 
mony to afford a basis for a finding as to the use of the Hogans- 
burg milk in a specific class. The order by its language contem- 
plates the keeping of written records which are subject to veri- 
fication and audit.” 


In Hogansburg, however, for most of the months involved the 
handler had no records to show what was claimed as the disposi- 
tion of particular milk and for one month the records kept were 
wholly inadequate. Oral testimony was offered in that case as a 
substitute for records. In other cases cited by respondent, there 
were somewhat similar situations. At any rate the oral testimony 
here was in explanation of written records, such as the meaning 
of some entries on records in pencil and some in colored ink. 
We do not believe that under all circumstances a record must 
contain a full story in writing within itself or be considered 
inadequate. Too, we are not quite convinced, that given the de- 
livery slips showing pickups of milk by the bulk tank farm 
pickup trucks, all the milk picked up must be considered as 
received at the petitioner’s plant or none of it can be considered 
as so received. The records available for audit and the facilities 
available for examination are enough to show that the amounts 
of milk picked up at the farms and sold by Modern were not 
received at petitioner’s plant. 


For the first time in this proceeding, respondent, in the ex- 
ceptions to the hearing examiner’s report, contends that “if 
we accept the fact that all of the milk picked up at the farms in 
bulk tank farm trucks was transported from the farms to the 
so-called assembly point or reload point at Chazy, New York, 
and a part was there reloaded into a large over-the-road trailer, 
then such transfer or reload point at Chazy became a plant 
where the milk was handled.” Respondent then argues from 
this that it is necessary to remand the proceeding to the market 
administrator for the purpose of recomputing the billing to peti- 
tioner on the basis that none of the bulk tank milk was delivered 
direct from the farms to petitioner’s plant at Champlain. The 
contested billing in this proceeding is not bottomed on such 
theory. In fact, the contested billing is premised on the receipt 
of all bulk tank milk at petitioner’s Champlain plant. The issue 
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of whether the reload point at Chazy is a plant under the order 
is not presented to us for decision herein. 

In conclusion, the available records and facilities were suffi- 
cient for the verification of the reports involved and the audit 
adjustments of the market administrator which are the subject 
of this proceeding are accordingly not in accordance with law. 
Of course, the effect of the arrangement carried out by petitioner 
and Modern was to siphon off from accountability, pricing and 
pooling under the order milk sold as Class I with the result that 
payments out of the producer-settlement fund were made on 
milk coming into the petitioner’s plant and utilized in lower 
classes. But as long as the order’s impact starts with milk re- 
ceived at a pool plant, it may be that order changes should be 
made if it is considered desirable to hold a handler accountable 
for all milk picked up at the farm if the milk is sometimes de- 
livered to the handler’s pool plant and sometimes not so delivered. 


ORDER 


Accordingly, the relief requested in the petition is granted 
and the market administrator for Order No. 27 shall make ap- 
propriate adjustments in petitioner’s producer-settlement fund 
and administrative assessment accounts to reflect the conclusions 
set forth herein. 


(No. 6812) 


In re HARRY LEE SPARKS AND REX WANDA SPARKS. P&S Docket 
No. 2261. Decided October 5, 1960. 


Effective Date of Suspension Postponed 
Decision by Thomas J. Flavin, Judicial Officer 


POSTPONEMENT OF EFFECTIVE DATE 


By a letter dated September 30, 1960, counsel for respondents 
states that a court appeal will be taken from the decision and 
order in this proceeding, that the effective date of the order 
for the suspension of respondents’ registration is October 10, 
1960, that counsel will be unable to prepare and file the appeal 
papers by that time because of other commitments outside 
Washington, D.C., that the appeal will be filed shortly after 
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October 10, 1960, and accordingly he requests a stay of the ef- 
fectiveness of the suspension pending the preparation and filing 
of the appeal. 


It has been our usual practice to grant such a stay upon the 
filing of a court appeal. No such appeal has yet been filed and 
therefore an indefinite stay pending an appeal not yet filed will 
not be granted. Since, however, counsel states that such an 
appeal will be filed shortly after October 10, 1960, the effective 
date of the ordered suspension of respondent’s registration shall 
be October 20, 1960, instead of October 10. When the appeal is 
filed, respondents may renew their request for a stay pending 
the outcome of the appeal. 


(No. 6813) 


In re J. W. BOLLING, JR. P&S Docket No. 2485. Decided October 
12, 1960. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 10 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. Robert Kimmel, for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed June 7, 1960, by 
the Director, Livestock Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. Respondent is 
registered with the Secretary under the act as a dealer to 
buy and sell livestock for his own account at several posted 
stockyards and is charged with being insolvent within the mean- 
ing of the Act of July 12, 1948 (7 U.S.C. 204). A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent June 10, 1960. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
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202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, respondent has not filed an answer. The 
matter was referred to Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 
On August 26, 1960, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that respondent’s registration be suspended for a 
period of 10 days and thereafter until he demonstrates that 
he is no longer insolvent. No exceptions to the hearing examin- 
er’s report were filed. 


FINDINGS OF FACT 


1. Respondent, J. W. Bolling, Jr., is an individual whose 
address is 2520 Seventh Street, Bay City, Texas. Respondent is 
registered with the Secretary under the act as a dealer to buy 
and sell livestock for his own account at the Gulf Coast Com- 
mission Company, Bay City, Texas, the Jackson County Live- 
stock Exchange, Edna, Texas, the Port City Stock Yards, Hous- 
ton, Texas, and Coltharp’s Livestock Market, De Ridder, Louisi- 
ana, posted stockyards subject to the act, and at all times 
material herein respondent was so registered. 


2. Respondent is insolvent. As of May 12, 1960, respondent’s 
current liabilities exceeded his current assets by approximately 
$37,320. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, re- 
spondent is insolvent within the meaning of legislation supple- 
menting the Packers and Stockyards Act, 1921, as amended, 
known as the Act of July 12, 1943 (7 U.S.C. 204). Respondent’s 
registration under the act should be suspended for a period of 
10 days and thereafter until such time as he demonstrates that 
he is no longer insolvent. At the request of respondent, when 
he makes such a showing, a supplemental order will be issued 
in this proceeding terminating the suspension after the 10-day 
period. See, e.g., In re Southern Buyers, Inc., 14 A.D. 811 (1955) ; 
In re Cooper Commission Company, 19 A.D. 160 (1960). 
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ORDER 


Respondent’s registration is suspended for a period of 10 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. At the request of respondent, when he makes 
such a showing, a supplemental order will be issued in this 
proceeding terminating such suspension after the 10-day period. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies hereof shall be served upon 
the parties. 


(No. 6814) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Decided October 18, 1960. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges shall continue in effect 
up to and including December 17, 1960. 


Mr. Harold Carter, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


The respondents are now operating under an order issued on 
October 13, 1959 (18 A.D. 1187), continuing in effect to and 
including October 18, 1960, an order issued on September 24, 
1956 (15 A.D. 1054), authorizing assessment of the current 
temporary schedule of rates and charges. 


By a petition filed on October 10, 1960, the respondents re- 
quested that the current temporary schedule of rates and charges 
be continued in effect for a period of 60 days pending final 
action in connection with a petition for modification of the 
current schedule filed on October 3, 1960. 


Prior to the issuance of the order of September 24, 1956, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
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as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are 
unnecessary. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, 

Since the parties are agreed, the petition is granted and the 
order of September 24, 1956, is continued in effect during the 
life of this order. 

The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on October 19, 1960. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely effect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on October 19, 1960, and 
remain in effect to and including December 17, 1960, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6815) 


In re AMERICAN PACKING COMPANY, INC. P&S Docket No. 2507. 
Decided October 19, 1960. 


Packer—Cease and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from the 
complained of practices. 


Mr. Jerome Ducrest, for complainant. Greensfelder, Hemker & Wiese, of 
St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint, filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on September 15, 1960, charges 
respondent with various violations of the act and the regulations. 
Respondent, in an answer filed on October 3, 1960, admits the 
allegations contained in the complaint insofar as they relate to 
particular specified transactions, but denies that any of the 
admitted violations were wilful. Respondent waives the right to 
an oral hearing and to the report of the examiner and consents 
to the issuance of an appropriate order, with findings of fact, 
requiring it to cease and desist from the practices complained of 
in the complaint and keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in its business. Complainant has recommended that the 
order agreed to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, at all times mentioned herein, was and now 
is doing business as a packer as that term is defined in the act. 
Respondent, at all such times was and now is engaged in the busi- 
ness of buying livestock in commerce for the purpose of slaughter 
and of preparing meats for sale or shipment in commerce. 


2. Respondent is a corporation organized under the laws of 
the State of Missouri and has its principal office and place of 
business at 3848 Garfield Avenue, St. Louis 13, Missouri. 


3. Respondent, on or about the dates and in connection with 
the weighing of livestock purchased by respondent for slaughter 
on a weight basis in the transactions described and listed in 
Finding of Fact 4 below, failed to operate the livestock scale 
at its packing plant buying station in accordance with the 
INSTRUCTIONS FOR WEIGHING LIVESTOCK UNDER 
REGULATIONS OF THE PACKERS AND STOCKYARDS 
ACT issued by the Chief, Packers and Stockyards Branch, on 
February 15, 1959, in that respondent, through its weighmaster 
employees, (1) weighed livestock when said scale was not in 
balance; (2) weighed livestock while a scale ticket was in the 
slot of the weighbeam poise of said scale; and (3) weighed such 
livestock without allowing the weighbeam to come to rest at the 
approximate center of the trig loop. 


4. Respondent, on or about the dates and in the transactions 
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listed below, in connection with the weighing of livestock pur- 
chased by respondent for slaughter purposes on a weight basis 
at its packing plant buying station, through H. L. Chapin and 
C. Lonergan, two of its weighmaster employees, weighed such 
livestock at less than their true and correct weights, issued scale 
tickets showing weights less than the true and correct weights 
of the livestock, copies of which scale tickets were made a part 
of the accounts and records of respondent, and paid for the 
livestock on the basis of such incorrect weights, as follows: 


No. of Head Weight Shown on 
and Species Scale Ticket and 
Date of Purchase of Livestock Correct Weight Used as Basis for 
1960 Purchased (lbs.) Settlement (lbs.) 
April 26 1 sow 376 370 
4 hogs 845 830 
1 hog 166 160 
April 28 1 hog 377 365 
5 hogs 1,256 1,245 
May 3 2 hogs 1,019 995 
4 hogs 1,085 1,065 
4 hogs 799 785 
1 steer 717 700 
1 steer 781 765 
May 5 2 steers 1,602 1,570 
2 hogs 1,017 1,010 
3 hogs 727 715 
1 hog 637 630 
1 hog 312 805 
July 11 1 hog 428 415 
July 25 8 steers 2,126 2,100 
CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4 
above, respondent has violated sections 202 and 401 of the act 
and sections 201.55 and 201.78 of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from weighing livestock at 
less than the true and correct weight of the livestock; issuing 
scale tickets showing weights less than the true and correct 
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weights of the livestock; paying for livestock on the basis of 
false and incorrect weights; and failing to operate livestock 
scales owned, or controlled, by respondent in accordance with 
the INSTRUCTIONS FOR WEIGHING LIVESTOCK UNDER 
REGULATIONS OF THE PACKERS AND STOCKYARDS 
ACT issued by the Packers and Stockyards Division. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
its business as a packer. 

This order shall become effective 6 days after service and 
copies hereof shall be served upon the parties. 


(No. 6816) 


LAURENCE P. FLETCHER v. KENNETH F. DONOHUE et al. P&S 
Docket No. 2491. Decided October 26, 1960. 


Failure to Prosecute Claim—Dismissal 


As complainant failed to appear at the hearing and failed to submit any 
evidence in support of his claim, the complaint is dismissed. 

Complainant and respondents, pro se. Mr. Earl L. Saunders, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The pro- 
ceeding was initiated by a complaint filed on February 15, 1960, 
by Laurence P. Fletcher, Long Pine, Nebraska. Respondents, 
Kenneth F. Donohue and The Sioux City Stock Yards Company, 
filed separate answers denying liability and requesting an oral 
hearing. On July 20, the hearing was set for August 12 in 
Sioux City, Iowa. Copies of the notice of hearing were served 
by certified mail on complainant on July 29 and on respondents 
on July 26. 

The hearing was held at the appointed time and place. Re- 
spondents appeared through counsel and presented evidence, but 
complainant failed to appear. After the hearing respondents 
filed a brief. Complainant filed no brief. 
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As complainant did not appear at the hearing and has failed 
to submit any proof of his complaint in any way afforded by 
the rules of practice, the complaint is dismissed, effective 10 
days after this date. Milner Provision Company, Inc. v. The 
Union Stock Yard & Transit Company, 5 A.D. 5383 (1946); 
Frank Harris v. Salt Lake Livestock Auction Company, 14 A.D. 
731 (1955). 
Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6817) 


In re OWEN BROTHERS LIVE STOCK COMMISSION COMPANY. P&S 
Docket No. 2423. Order issued October 25, 1960, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 6818) 


In re HARRY LEE SPARKS AND REX WANDA SPARKS. P&S Docket 
No. 2261. Order issued October 19, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6819) 


SKAGGS BROS. GROWERS AND SHIPPERS v. SAM REBELLO,. PACA 
Docket No. 7918. Decided October 5, 1960. 


Consignment—Liability 


The evidence shows that the shipment was consigned to respondent and re- 
spondent is liable to complainant for the balance of the proceeds of the 
sale. 


Werner & Childers, of Tulsa, Oklahoma, for complainant. Messrs. Robert 
Kratky and Burton M. Greenberg, of St. Louis, Missouri, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on December 2, 1959, com- 
plainant seeks an award of reparation in the amount of $485.72, 
alleged to be the balance due in connection with a truckload of 
radishes consigned to respondent in April 1959 to be sold for 
complainant’s account. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were mailed to respondent on February 
16, 1960, by registered mail. These documents were returned 
by the Postmaster with the notation, “Out of Business.” A copy 
of the complaint and a copy of the report of investigation were 
remailed to respondent by regular mail on February 25, 1960. 
A copy of the report of investigation was served upon com- 
plainant’s attorneys on February 19, 1960. An answer was 
filed on behalf of respondent on March 29, 1960, in which all 
of the material allegations of the complaint are denied. 

Since the amount involved herein is under $500, the issues 
are determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice 
(7 CFR 47.20). Complainant filed an opening statement. Re- 
spondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of William M. 
Skaggs and Elbert L. Skaggs, doing business as Skaggs Bros. 
Growers and Shippers, whose address is P. O. Box 463, Bixby, 
Oklahoma. 


2. Respondent is an individual, Sam Rebello, doing business 
either in his own name, in the name of Rebello Produce Co., or 
in the name of Sam Rebello Produce Co., whose address at the 
time of this transaction was 43 Produce Row, St. Louis, Missouri, 
but more recently was listed as 1051 Riverview Drive, St. Louis, 
Missouri. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about April 11, 1959, in the course of interstate 
commerce, complainant consigned to respondent, to be sold for 
complainant’s account, a truckload of radishes, consisting of 
820 crates, 4-doz. size. 


4. Complainant shipped on April 11, 1959, from loading 
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point in the State of Oklahoma to respondent at St. Louis, Mis- 
souri, a truckload of radishes in the manner agreed upon, in a 
truck operated by complainant. 


5. Upon arrival of the radishes at destination, respondent 
accepted and disposed of the same for the account of complain- 
ant. An account sales was sent to complainant on the stationery 
of Rebello-Niehaus Produce Co., showing gross receipts in the 
amount of $650.80 and handling charges in the amount of $65.08, 
leaving net proceeds amounting to $585.72. Complainant was 
paid $100 on May 28, 1959, leaving a balance of $485.72 due 
and owing from respondent to complainant. No further pay- 
ments have been made, 


6. The formal complaint was filed on December 2, 1959, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


In the answer to the complaint, respondent denies liability, 
contending that the transaction in question was between com- 
plainant and Rebello-Niehaus Produce Company, a corporation 
with offices at 43 Produce Row, St. Louis, Missouri, and not 
between complainant and respondent. 

From the evidence before us, we conclude that complainant 
consigned the radishes to respondent and that respondent is 
liable to complainant for the proceeds of sale. If respondent 
turned the shipment over to another firm for disposition, as 
appears to have been the case, he remains liable to complainant 
unless he can show that such arrangement was authorized by 
complainant. There is no claim or proof of such authorization. 

Respondent’s failure to pay complainant the full net proceeds 
resulting from the sale of the truckload of radishes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion against respondent for the balance due of $485.72, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $485.72, with interest thereon 
at the rate of 5 percent per annum from May 1, 1959, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 
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(No. 6820) 


OCEANO PACKING COMPANY v. DANIEL J. STOREY, JR. PACA 
Docket No. 7720. Decided October 7, 1960. 


Petition for Reconsideration—Dismissal 


The order of September 6, 1960, is supported by the evidence and the law 
applicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on September 6, 1960, awarding reparation 
to complainant against respondent in the amount of $580.66, with 
interest. A copy of this order was served upon respondent on 
September 8, 1960. Respondent filed a petition for reconsidera- 
tion on September 14, 1960, which is within the time allowed 
in section 47.24 of the rules of practice (7 CFR 47.24), and the 
filing of which acted automatically to stay the order of Septem- 
ber 6 pending the issuance of a further order in the case. 


Respondent, in the petition, contends that the order of Sep- 
tember 6, 1960, is in error in several respects, including dam- 
ages. As to the alleged error in regard to the issue of damages, 
respondent, in his petition, contends that in the issuance of our 
order we ignored the prices reported for cauliflower in the 
Market News Service Report for the appropriate days, which 
would, in effect, have upheld respondent’s position. We disagree 
with respondent. The information in the reports was not 
ignored but was not applied, since the cauliflower delivered to 
respondent on March 4, 1959, was found in our order of Septem- 
ber 6 to be irregular in size, and was therefore—according to 
respondent’s own argument—less desirable as merchandise as a 
result. There has been no showing by respondent that the cauli- 
flower, for which the sales prices are quoted in the market news 
reports, was impaired in the same way and to the same extent. 
Since there has been a failure to show that the cauliflower 
quoted in the market reports was similar to that involved herein, 
we likewise do not consider that the prices from the market news 
reports reflect the value of the cauliflower involved herein. 


Respondent next charges error in that he contends that the 
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testimony of Eveloff at the hearing establishes the difference in 
value of uniform versus non-uniform cauliflower. We do not 
agree and are still of the opinion, as stated in our order of 
September 6, that this conjectural testimony is not sufficient to 
prove, by a preponderance of the evidence, “that the difference 
between the amount recovered from this resale and the total 
contract price was caused by the discrepancy in the size of the 
cauliflower.” 

We have reconsidered the order of September 6, 1960, and 
find that respondent’s contentions are without merit and that 
the order is supported by the evidence and by the law applicable 
thereto. Accordingly, respondent’s petition is dismissed without 
prior service upon complainant and the order of September 6, 
1960, is hereby reinstated. 


The reparation awarded in the order of September 6, 1960, 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6821) 


VERE O. Woops v. A. SAM & SONS PRODUCE Co., INC. PACA 
Docket No. 7921. Decided October 7, 1960. 


F.o.b. Shipping Point—Breach of Contract 


Respondent’s contention that complainant breached the contract as to grade 
and variety is not supported by the evidence. Respondent is ordered to 
pay to complainant the contract price. 


Mr. William H. Higgins, of Erie, Pennsylvania, for complainant. Collesano 
and Sommer, of Fredonia, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 13, 1960, complainant 
seeks an award of reparation in the amount of $1,116, which is 
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alleged to be the purchase price of a truckload of cabbage sold 
to respondent on or about October 1, 1959. A copy of the De- 
partment’s report of investigation was served upon complain- 
ant’s attorney on February 18, 1960. On this same date, a copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent. 

Respondent filed an answer to the formal complaint on March 
3, 1960, claiming a breach of warranty on complainant’s part in 
that the cabbage was not U.S. No. 1, Danish variety, as agreed 
to by the parties. Respondent’s answer contained a counterclaim 
for $139.50, which sum is alleged to be the normal and fair 
profit on resale of the cabbage for complainant’s account. On 
March 23, 1960, complainant filed a reply to respondent’s 
answer and counterclaim. Complainant requested an oral 
hearing. 

A hearing was held at Dunkirk, New York, on August 12, 
1960, at which both parties were represented by counsel, Four 
witnesses appeared and testified at the hearing, three for com- 
plainant and one for respondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Vere O. Woods, whose ad- 
dress is RFD +1, Edinboro, Pennsylvania. 


2. Respondent, A. Sam & Sons Produce Co., Inc., is a corpo- 
ration whose address is West Lake Road, Dunkirk, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about October 1, 1959, in the course of interstate 
commerce, complainant sold to respondent 7 50-pound bags of 
red cabbage, and 551 50-pound bags of U.S. No. 1, Danish 
variety cabbage, 16 to 18 heads per bag, at an agreed price of 
$2 per bag, or a total price of $1,116, f.0.b. complainant’s farm, 
Edinboro, Pennsylvania. The contract also provided that respond- 
ent would send a truck to transport the cabbage. 


4. On October 2, 1959, at complainant’s farm in Edinboro, 
Pennsylvania, respondent’s secretary-treasurer, Esau Sam, in- 
spected and approved a portion of the cabbage in question which 
was then in the process of being cut and loaded on to a wagon 
by. complainant. 


5. On or about October 4, 1959, respondent sent a truck to 
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complainant’s farm at Edinboro, Pennsylvania, where cabbage 
meeting the specifications of the contract was loaded on the 
truck and transported out of the State of Pennsylvania. 


6. On or about October 5, 1959, the truck arrived at Charles- 
ton, West Virginia, where the cabbage was inspected by the 
Railroad Perishable Inspection Agency. The inspection certificate 
described the cabbage in pertinent part, as follows: 

“Round type cabbage. Only fair, to fair quality. Stock 
shows irregular size and shape. Mostly good color, few 
white, or light green. Mature, 5-15% over-mature. Split 
or ragged stock shows 0 to 20%, avg. 8% decay in all 
stages.” 


7. On or about October 6, 1959, respondent’s buyer, Corey 
Brothers, Inc., Charleston, West Virginia, rejected the truck- 
load of cabbage to respondent. Thereafter, respondent trucked 
522 bags of the cabbage to the Black Diamond Fruit & Produce 
Company, Huntington, West Virginia, for sale on consignment. 
This company remitted to respondent net proceeds of $805.71. 
Corey Brothers, Inc., accounted to respondent for an additional 
35 bags of the cabbage at the rate of $1.75 per bag, or $61.25. 
Complainant refused to accept respondent’s check for $697.50 
as payment in full for the truckload of cabbage. 


8. There is now due and owing to complainant from respond- 
ent the sum of $1,116, representing the agreed purchase price 
of the truckload of cabbage. 


9. The formal complaint was filed on January 13, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that the contract between the parties called 
for the purchase and sale of 551 bags of U.S. No. 1, Danish 
variety cabbage, and 7 bags of red cabbage, at an agreed price 
of $2 per bag on an f.o.b. Edinboro, Pennsylvania, basis. The 
red cabbage evidently met contract requirements, since there is 
no argument to the contrary. The following discussion of grade 
and variety relates to that portion of the load other than the 7 
bags of red cabbage. 


It is respondent’s position that complainant breached his ex- 
press warranties that the cabbage would be of Danish variety 
and U.S. No. 1 grade. We shall first consider the question of 
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variety. Three witnesses for complainant testified that the cab- 
bage was Danish and not Domestic. Complainant testified that 
he had no Domestic cabbage whatever on October 1, 2, 3 or 4, 
1959, and that Domestic is an early variety which is off the 
market long before October 1st. The testimony of this witness 
was corroborated by that of his father who testified that in all 
his years of growing cabbage in Erie County he never saw any 
Domestic cabbage cut after September 15th. 


In support of its contention that the cabbage was of Domestic 
variety, respondent relies principally upon an inspection made 
by the Railroad Perishable Inspection Agency, and upon two 
letters written by the RPIA inspector, one to respondent under 
date of December 18, 1959, the other to the Department under 
date of December 23, 1959. In one of the letters, the inspector 
expressed the opinion that the cabbage looked like Domestic 
stock. In the other, he referred to “some extra large size (8+), 
which of course would not be characteristic of Danish stock.” 


According to Esau Sam, he asked his buyer, Corey Brothers, 
Inc., to obtain the RPIA inspection. In requesting the inspection, 
Corey Brothers, Inc., did not mention “variety” but asked for 
a “condition” report only. When questioned as to why he did 
not have Corey Brothers, Inc., inspect for variety, Esau Sam’s 
reply was vague and unconvincing. 


“T thought at that time we would have just the inspection 
report just for the deteriorating to the cabbage. I never 
gave it a second thought. It was just one of those things 
that you did, commonplace things.” 


The testimony of this witness is significant when considered 
alongside his other testimony that the “cabbage was bought 
exclusively for Corey Brothers ... and specified to be Danish, 
and it was sold under those conditions.” 


That the cabbage was in fact of Danish variety appears to be 
established by respondent’s own testimony. Esau Sam testified 
at some length in describing the difference between Danish and 
Domestic varieties and to the extent that “the character of Do- 
mestic and Danish to anybody that is buying cabbage in the 
fields is known.” Esau’s testimony on cross-examination was 
to the effect that an experienced person would have little diffi- 
culty in distinguishing Danish from Domestic cabbage and that 
he could tell the difference by looking at the produce. This being 
so, the witness was then asked whether at the time he visited 
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complainant’s farm and looked at the cabbage he found it to be 
of the Danish variety. Esau replied: “I didn’t observe it that 
close.” We attach little weight to Esau’s testimony on this 
point in view of his further testimony that at the ttime of his 
visit to complainant’s farm on October 2, 1959, he quotes com- 
plainant as saying: ‘Well, there is the cabbage. We are cutting 
it. If you don’t want it, tell me now.” In the circumstances, 
Esau’s explanation that he only “casually looked” at the cabbage 
is deemed unsatisfactory and wholly unacceptable. We conclude 
from the evidence before us that the cabbage in dispute was 
of the Danish variety. 


We come now to the claimed breach of the grade warranty. 
Here again, respondent relies chiefly upon the RPIA inspection 
made at Charleston, West Virginia. But this inspection is not 
controlling for there appears to have been no express warranty 
that the cabbage would grade U.S. No. 1 at Charleston, or any 
other destination. It is respondent’s own testimony that com- 
plainant was unaware of the truck’s destination. 


The sale here was on an f.o.b. shipping point basis. On this 
basis, it was necessary only that the cabbage be of the grade 
specified in the contract at shipping point unless the parties 
expressly agreed otherwise. Gregory-Doyle, Inc. v. Harrisburg 
Daily Market, 16 A.D. 261. Complainant and his father testified 
that the cabbage was of U.S. No. 1 grade at complainant’s farm. 
The evidence indicates that both of these witnesses are familiar 
with the provisions of the applicable U.S. standards for cabbage 
and the application thereof. It appears to have been a general 
practice on the part of complainant to call for Federal inspec- 
tion whenever cabbage was sold “away from our farm.” Both 
complainant and his father have been cutting and packing cab- 
bage for many years, often in conjunction with a Federal in- 
spection. Working with the Federal inspector, it would have 
been only natural for both of them to acquire a knowledge of 
the U.S. grade requirements and their application. As further 
indication that the cabbage was of U.S. No. 1 grade at com- 
plainant’s farm, we find no objection raised by Esau Sam at 
the time he inspected a portion of the cabbage on October 2, 
1959. On the basis of the entire record, we conclude that the 
cabbage was grade U.S. No. 1 at complainant’s farm. 


The implied warranty of suitable shipping condition is not for 
application in this case. The suitable shipping condition rule 
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speaks of delivery without abnormal deterioration at the destina- 
tion specified in the contract (7 CFR 46.24(j)). In this pro- 
ceeding, no destination was specified in the contract between 
the parties. It is clear that complainant had no interest in, or 
knowledge of, the destination of the cabbage, but delivered it to 
the driver of respondent’s truck at complainant’s farm. See 
Rydell California Potato Co. v. The Kaufman-Brown Potato 
Company, 16 A.D. 1055. 

Respondent contends that after the cabbage had been rejected 
by Corey Brothers, Inc., complainant authorized respondent to 
dispose of the cabbage to the best of respondent’s ability. This 
was denied by complainant, and the denial receives support from 
Esau Sam who testified that “Well, he told me that was my load 
of cabbage and to do what I want with it.” This witness 
further admitted that Mr. Woods told him on the telephone that 
for all he cared respondent “could back up to the river and dump 
the cabbage in.” It is obvious from this testimony that complain- 
ant did not give the authorization claimed. 


Even if there had been a breach of contract, respondent has 
offered no proof of the damage resulting from such breach 
which would serve to defeat or diminish complainant’s claim for 
the purchase price. The general measure of damages for breach 
of warranty is the difference between the market value of the 
goods actually delivered at the time and place of delivery to the 
buyer and the market value the goods would have had at that 
time if they had been as warranted. Corte & Sons v. Lerner & 
Son, 14 A.D. 320. Respondent submitted no evidence to prove 


either value. 

The failure of respondent to pay to complainant $1,116, the 
agreed purchase price of the truckload of cabbage, is in violation 
of section 2 of the act. Reparation should be awarded complain- 
ant in that amount, with interest, and respondent’s counterclaim 


should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,116, with interest thereon 
at the rate of 5 percent per annum from November 1, 1959, until 
paid. | 

Respondent’s counterclaim is dismissed. 
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The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 6822) 


ERNIE JOHNSON & SON v. STOP & SHOP, INC. PACA Docket No. 
7924, Decided October 10, 1960. 


Breach of Contract—Allowance—Dismissal 


When respondent complained that the shipment failed to meet the size and 
grade specifications of the contract, complainant authorized a reduction 
in price and respondent made full payment to complainant on the basis 
of the agreed allowance. The complaint is dismissed. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Respondent pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on February 2, 1960, complainant 
seeks an award of reparation in the amount of $432, alleged 
to be the balance due on the purchase price of a carload of 
onions sold and delivered to respondent in June 1959. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on March 23, 1960. A copy of the report of investigation 
was served upon complainant’s representative on March 25, 1960. 
Respondent filed an answer on April 4, 1960, in effect denying 
liability and alleging that the matter was previously settled by 
an allowance negotiated through the broker, which allowance 
was requested and agreed upon because the onions failed to 
meet contract spcifications as to size and grade. 


Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
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ing statement and requested that its verified answer with at- 
tached exhibits be considered as a part thereof. Complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ernest W. 
Johnson and Charles N. Johnson, doing business as Ernie John- 
son & Son, whose address is 501 West Virginia Avenue, Phoenix, 
Arizona. 


2. Respondent, Stop & Shop, Inc., is a corporation whose 
address is 393 D Street, Boston 10, Massachusetts. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the act. 


3. On or about June 19, 1959, in the course of interstate com- 
merce, complainant sold to respondent a carload of Yellow Grano 
onions, U.S. No. 1, small to medium, size 1-7” to 2-34”, at $2.10 
per 50-lb. bag, delivered Boston, Massachusetts. 


4. The contract was negotiated by C. H. Robinson, Inc., a 
broker located at 264 Boston Market Terminal, Boston, Massa- 
chusetts, who prepared a Brokers Standard Memorandum of 
Sale, copies of which were forwarded to the parties. 


5. Complainant shipped on June 20, 1959, in car SFRD 
7698, from Las Cruces, New Mexico, to respondent at Boston, 
Massachusetts, 720 50-lb. bags of Yellow Grano onions, which 
a Federal inspection on the date of shipment showed graded 
U.S. No. 1, 2” minimum. 


6. Car SFRD 7698 arrived at Boston, Massachusetts, at 
6:30 P.M., June 28, 1959, and was placed on respondent’s “hold” 
track at 8:00 A.M., June 29, 1959. On June 30, 1959, respondent 
directed that the car be placed on the siding of DiMare Bros. at 
Boston. The onions were unloaded and placed in the packing 
plant of DiMare Bros., and at 11:30 A.M. on July 2, 1959, the 
onions were inspected by the National Perishable Inspection 
Service, the report of which showed from 20 to 50%, mostly 30 
to 40% of the bags having light to dark brown stains, and an 
average of between 3 and 4% soft rot decay, and between 15 
and 16% damage by black mold. 


7. At 3:20 P.M., July 2, 1959, a Federal inspection of the 
onions was obtained, the report of which showed the following: 


- 


NL A yg 





=e 


-— WZ 


— 


or OK OM ctr ct 


A 


— Sl 


eee 


ee ens LEO 


ERNIE JOHNSON & SON v. STOP & SHOP, INC. 1163 
Cite as 19 A.D. 1161 


“Size: Generally ranging from 2 to 3-4 mostly 
2-14 to 3 inches in diameter. Average 1% 
undersize. 


“Quality: Generally mature and generally fairly well 
to well shaped. Mostly fairly bright, in 
most sacks some to most onions, in some 
sacks few onions materially stained in- 
cluding some badly stained. In addition 
average 4% grade defects mostly mis- 
shapen and cuts. 


“Condition: Generally firm and fairly dry to dry. In 
most samples 1 to 7% decay, in some 
samples none, average 3% Bacterial Soft 
Rot affecting 1 to 2 outer scales. 


“Grade: Fails to grade U.S. No. 1, Midseason ac- 
count of damage by staining in excess of 
tolerance.” 


8. The broker, C. H. Robinson, Inc., received a complaint 
from respondent concerning the size and grade of the onions, 
and notified complainant of this fact. Complainant authorized 
the broker to grant respondent an allowance, reducing the price 
from $2.10 to $1.50 per 50-lb. bag, delivered Boston, Massa- 
chusetts. 


9. Respondent remitted to complainant a total amount of 
$403.70, in payment for 720 bags of onions at a delivered price 
of $1.50, less freight. 


10. The formal complaint was filed on February 2, 1960, 
which was within 9 months after accrual of the alleged cause 
of action. 


CONCLUSIONS 


Complainant’s claim appears to be based in part upon its 
contention that the destination inspection was not made upon 
arrival of the onions, but several days after arrival, and that 
an inspection under these circumstances did not disclose the 
condition of the onions at the time of arrival. Granting that 
there may be some basis for this argument with respect to 'the 
condition of the onions, both the shipping point and the destina- 
tion inspections clearly show that complainant violated the 
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terms of the contract with respect to the size of the onions. The 
contract called for small to medium onions, size 1-7%” to 2-34”. 
The shipping point inspection shows the onions to be 2” mini- 
mum and the destination inspection showed the onions generally 
ranged from 2” to 3-14”, mostly 2-14” to 3” in diameter, with an 
average of only 1% under 2”. Obviously then, the onions failed 
to meet contract requirements as to size. Complainant’s claim 
that it shipped onions that were in substantial compliance with 
the contract as to size is, in our opinion, without merit. Ap- 
parently, size was an important specification of the contract 
since the report of investigation indicates respondent purchased 
the onions to be re-packed and that it was difficult to maintain 
uniform weight in consumer type packages when the onions 
were too large. 

In any event, under the circumstances of this case it is of no 
importance whether the inspection at destination was made 
promptly upon arrival or several days thereafter, since the evi- 
dence shows that complainant agreed to an adjustment in the 
price from $2.10 to $1.50 per bag at the time respondent’s 
complaint was made known to complainant. Complainant now 
denies that it agreed to the allowance as reported by the broker 
and concerning which the broker stated, “We made this allow- 
ance after agreement with the shipper because the onions did 
not meet the specifications of size and grade confirmed.” Ac- 
cording to the report of investigation, complainant sent a letter 
to the broker, dated January 15, 1960, which stated that, 

“With reference to our telephone conversations you will 

recall that we agreed to accept the 1.50 delivered which 

was a .50 allowance provided USDA destination inspec- 

tion was made confirming Stop & Shop’s contentions. 

“We wired you July 3 accepting the 1.50 but definitely 

requested USDA inspection and so stipulated in our 

wire, that if reversal of destination USDA certificate 

was authorized we would push matter further for 

payment.” 
It would seem to us that if there is a condition to be implied in 
complainant’s agreement to the $1.50 delivered price, such con- 
dition was met when complainant was furnished with the Fed- 
eral inspection certificate showing size and grade of the onions 
at Boston. Complainant stresses that this inspection was “only 
a lot inspection,” but the evidence does not justify such a con- 
clusion. Both the National Perishable Inspection Service, which 
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inspected the onions at 11:30 A.M., July 2, and the U. S. De- 
partment of Agriculture inspector, who inspected the onions at 
3:20 P.M., July 2, indicated that the onions were examined at 
the DiMare Bros. packing rooms and that there were 720 bags 
at this location. Nothing is said about the inspections being “a 
lot inspection.” 


Based upon the evidence before us, we must conclude that 
respondent has fully remitted to complainant for the onions in 
question based upon an allowance agreed to by complainant 
after arrival of the onions at destination. It follows that respond- 
ent is not indebted to complainant in any amount, and the com- 
plaint filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6823) 


SALINAS VALLEY VEGETABLE EXCHANGE v. THOMAS L. FER- 


RARINI & Co. PACA Dockets No. 7483 and No. 7484. Decided 
October 10, 1960. 


Guaranteed Advances—Dismissal—Counterclaim— 
Damages 


It is concluded that complainant contributed to the deficit by shipping lettuce 
which arrived in poor condition and, therefore, respondent is not liable 
for the guaranteed advances. The complaints are dismissed. Respondent 
is awarded damages in connection with one shipment which the evidence 
shows was not in suitable shipping condition. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By agreement of the parties, these complaints have been 
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consolidated and are to be disposed of together. The formal com- 
plaint in Docket No. 7483 was filed October 30, 1958. It is 
alleged that complainant shipped car SFRD 12132 containing 
614 cartons of lettuce to respondent for sale on consignment, 
and that respondent agreed to pay complainant a guaranteed ad- 
vance of $1.75 per carton plus 15 cents for precooling, or a total 
of $1,166.60 for the shipment, plus any net proceeds from the 
sale thereof remaining after the guaranteed advance, 10 percent 
sales commission, and the expenses of sale were deducted. It 
is alleged, further, that the carload of lettuce was shipped to re- 
spondent, but that respondent rejected it upon arrival and that 
complainant was compelled to resell it for the net amount of 
$211.01. Complainant makes claim for $955.59, which is the 
difference between the amount recovered in the resale and the 
guaranteed advance which respondent agreed to pay for the 
lettuce. 

The formal complaint in Docket No. 7484 was filed October 
28, 1958. This involves car SFRD 21114 containing 549 cartons 
of 2-dozen size and 81 cartons of 2-14 dozen size lettuce which 
complainant is alleged to have shipped to respondent for sale on 
consignment, It is alleged that respondent agreed to pay a 
guaranteed advance of $2.25 per carton on the 2-dozen size 
and $1.75 per carton on the 214-dozen size, plus 15 cents per 
carton for precooling, or a total of $1,471.50, plus any net pro- 
ceeds of sale remaining after the guaranteed advance, 10 percent 
sales commission, and the expenses of sale were deducted. It 
is alleged, further, that the lettuce was delivered to and accepted 
by respondent, but that respondent has remitted only $210.41 
to complainant and that a balance of $1,261.09 remains due on 
the shipment. 

Copies of the complaints and of the reports of investigation 
prepared by the Department were served upon respondent on 
November 10, 1958. Complainant was served with copies of the 
reports of investigation on November 12, 1958. Respondent’s 
answers and counterclaims were filed January 8, 1959. 

Respondent alleges that he purchased the shipments in cars 
SFRD 12132 and SFRD 21114 upon complainant’s warranty and 
representation that the lettuce was of good quality and condition, 
but that the lettuce which was delivered did not comply with 
this warranty in that it was heavily affected by tipburn and 
was otherwise highly deteriorated. Respondent alleges that 
he informed complainant that the shipments were of no com- 
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mercial value and requested complainant to take them back; 
that complainant did in fact take back SFRD 12132 and disposed 
of it elsewhere; and that complainant agreed to permit respond- 
ent to handle the lettuce in SFRD 21114 in order to realize 
some net proceeds out of the car; and that respondent did handle 
SFRD 21114 and remitted the net proceeds to complainant. 


For counterclaim, respondent alleges that complainant sold 
him two carloads of lettuce, being SFRD 9736 and SFRD 20264, 
for the agreed purchase price of $896 per carload; that the let- 
tuce in both shipments arrived in an abnormally deteriorated 
condition; and that respondent sold the lettuce and accounted 
to complainant for the net proceeds of $56.70 and $322.60 
thereon. Respondent alleges, further, that thereafter complain- 
ant and respondent agreed that if respondent would pay the 
invoice prices for SFRD 9736 and SFRD 20264 in full, com- 
plainant would pay respondent for the losses sustained by him 
on the two shipments; that respondent did pay the full invoice 
prices for the two carloads in accordance with the agreement, 
but that complainant has refused to pay respondent for the 
losses sustained thereon. Accordingly, respondent makes counter- 
claim for $1,412.70. 


An oral hearing was held at Chicago, Illinois, on November 2, 
1959. Both parties were represented by counsel. The deposition 
of John T. Bunn was received in evidence for complainant. The 
depositions of Arthur Abbate and Thomas L. Ferrarini, Jr. 
were also received in evidence. Thomas L. Ferrarini testified for 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of T. M. Bunn and 
T. Y. Yuki, doing business as Salinas Valley Vegetable Exchange, 
whose address is Post Office Box 455, Glendale, Arizona. At the 
time of the transactions involved in these proceedings, complain- 
ant was licensed under the act. 


2. Respondent, Thomas L. Ferrarini, is an individual, doing 
business as Thomas L. Ferrarini & Company, whose address is 
216 South Water Market, Chicago, Illinois. At the time of the 
transactions involved in these proceedings, respondent was li- 
censed under the act. 


3. On or about May 23, 1958, in the course of interstate com- 
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merce, complainant agreed to ship two carloads of lettuce to 
respondent on consignment and respondent agreed to pay com- 
plainant a guaranteed advance of $1.75 plus 15 cents cooling on 
the 214-dozen size cartons and $2.25 plus 15 cents cooling on 
the 2-dozen size cartons, plus any net proceeds of sale remaining 
after respondent’s selling commission of 10 percent, freight, and 
other expenses of sale were deducted from the gross sales pro- 
ceeds. The contract between the parties was negotiated by Artco 
Distributors of Glendale, Arizona. 


4. On or about May 23, 1958, complainant shipped from 
Aguila, Arizona, to respondent at Chicago, Illinois, car SFRD 
12132 containing 614 cartons of 214-dozen size Gold Star brand 
lettuce and car SFRD 21114 containing 549 cartons of 2-dozen 
size and 81 cartons of 214-dozen size Gold Star brand lettuce. 


5. On or about May 28, 1958, the two carloads of lettuce 
arrived at Chicago, Illinois. Both shipments were federally in- 
spected on the same day on respondent’s order, and the condition 
of the ladings were certified as follows: 


SFRD 12132: 


“Average 5% damaged by Rib Discoloration. From 8 to 
21 heads per carton, average approximately 50% dam- 
aged, including 5 to 16 heads per carton, average ap- 
proximately 35% seriously damaged, by Tipburn. Aver- 
age 1% decay. Remainder fresh.” 


SFRD 21114: 


“From 1 to 6 heads per carton (4 to 25%), averaging 
approximately 10% damaged by Rib Discoloration; 9 to 
22 heads per carton (38 to 75%), averaging approxi- 
mately 60% damaged by Tipburn, including from 8 to 
18 heads per carton (33 to 60%), averaging approxi- 
mately 50% serious damage. In most cartons 1 to 3 
decayed heads per carton (4 to 10%), in some none, 
averaging 5% Bacterial Soft Rot, generally in early 
stages, affecting 1 to 3 outer head leaves. Remainder 
fresh and crisp.” 
6. On or about May 28, 1958, respondent notified complainant 
of the results of the federal inspection by telegram, and stated: 


“JOHN OUR OPINION THIS LETTUCE WONT 
BRING CHARGES AND UNADVISABLE BREAK 
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THESE CARS HOWEVER YOU MIGHT GET BY 
WITH THESE IN SMALL MARKET ADVISE DISPO- 
SITION.” 


7. On or about May 29, 1958, respondent notified complain- 
ant that he had begun to sell the lettuce in SFRD 21114 “IN 
ORDER TRY SALVAGE SOMETHING FOR YOU,” and that 
unless complainant diverted SFRD 12132 elsewhere, respondent 
would abandon it to the carrier. 


8. On or about June 17, 1958, respondent rendered an ac- 
counting of the sales of the lettuce in car SFRD 21114 and re- 
mitted the net proceeds of $210.41 derived from such sales to 
complainant. 


9. On or about May 31, 1958, complainant notified respond- 
ent that car SFRD 12132 was being diverted and would be sold 
for respondent’s account. Complainant diverted this carload to 
New York City, New York, for disposition and obtained net pro- 
ceeds in the amount of $211.01 from the sale of the shipment. 


10. Respondent has not paid complainant any further amount 
on account of the transactions involving cars SFRD 12132 and 
SFRD 21114. 


11. On or about April 8, 1958, in the course of interstate 
commerce, complainant sold to respondent 640 cartons of 2-dozen 
size Gold Star brand lettuce in car SFRD 9736 for $1.25 per car- 
ton, f.o.b. shipping point, plus 15 cents per carton for cooling. 


12. On or about April 18, 1958, complainant shipped car 
SFRD 9736 from Phoenix, Arizona, to respondent at Chicago, 
Illinois, where it arrived on or about April 22, 1958. On or 
about April 23, 1958, a federal inspection was made of the let- 
tuce in SFRD 9736, at respondent’s order, and the condition of 
the produce was certified as follows: 


“From 4 to 8 heads per carton, average approximately 
25% damaged by Rib Discoloration. From 1 to 4 heads 
per carton, average 10% decay, chiefly Bacterial Soft 
Rot, generally in early stages, affecting 1 to 3 head 
leaves. Remainder fresh and crisp.” 


18. On or about April 19, 1958, in the course of interstate 
commerce, complainant sold to respondent 640 cartons of 2-dozen 
size Gold Star brand lettuce in car SFRD 20264 for $1.25 per 
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carton, f.o.b. shipping point, plus 15 cents per carton for cooling. 


14. On or about April 19, complainant shipped car SFRD 
20264 from Phoenix, Arizona, to respondent at Chicago, Illinois, 
where it arrived on or about April 24, 1958. On or about April 
24, 1958, a federal inspection was made of the lettuce in car 
SFRD 20264 at respondent’s order, and the condition of the pro- 
duce was certified as follows: 

“In most samples 1 to 3 heads per carton, many none, 
average 6% damaged by Rib Discoloration. In most 
samples 1 or 2 heads per carton, many none, average 
4% damaged by reddish to brown discoloration follow- 
ing bruising affecting 3 to 5 outer head leaves. In most 
samples from 1 to 3 heads per carton, some none, aver- 
age 6% damaged by Tipburn. Remainder fresh and 
crisp. No decay.” 


15. On or about April 24, 1958, respondent sold the lettuce 
in cars SFRD 9736 and SFRD 20264. On or about May 7, 1958, 
respondent accounted to complainant for the net proceeds ob- 
tained from the sales of these shipments, and remitted the net 
proceeds of $56.70 on SFRD 9736 and $322.60 on SFRD 20264. 


16. On or about May 9, 1958, complainant and respondent 
agreed that complainant would return respondent’s check for 
the net proceeds of the sales of the lettuce in cars SFRD 9736 
and SFRD 20264; that respondent would pay complainant the 
full invoice prices for the two carloads of lettuce in the amount 
of $1,792, and that thereafter the parties would discuss any ad- 
justments to be made in the prices of the two carloads. This 
agreement was carried out except that the parties were unable 
to agree on adjustments to be made in the prices. 


17. The complaints were filed October 28 and 30, 1958, 
which dates weer within 9 months after the accrual of the 
alleged causes of action. The counterclaims were also timely 


filed. 


CONCLUSIONS 


Both parties agree that the contract for the lettuce in cars 
SFRD 12132 and 21114 was a consignment with a guaranteed 
advance. Section 46.24(z) of the regulations defines this type 
of transaction as follows: 
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“ ‘Guaranteed advances’ used in connection with an ad- 
vance payment on consigned produce means that the 
person making the advance guarantees that the net pro- 
ceeds to the consignee shall at least equal the amount 
so advanced, and that the consignor cannot be held 
liable for any deficit resulting from the sale of the 
produce, if such deficit is not occasioned by or con- 
tributed to by any act of the consignor.” 


Complainant seeks to recover the guaranteed advances on 
the two carloads. Respondent denies liability in his answers on 
the ground that the lettuce was not of good quality and condition 
as warranted and represented by complainant. John T. Bunn, Jr., 
general manager of complainant, testified that he made no ex- 
press warranties as to the quality or condition of the lettuce 
and respondent has submitted no evidence to the contrary. 
Thomas L. Ferrarini, Jr., sales manager of Artco Distributors, 
testified that, prior to the contract, he inspected approximately 
eight cartons of one or more lots of Gold Star brand lettuce 
being packed by complainant at Aguila, Arizona, and he found 
no evidence of tipburn, and the condition of the lettuce was 
good and suitable for shipment. Following receipt of this in- 
formation from Ferrarini, Jr., respondent entered into the con- 
tract involved herein. There is nothing to show that this con- 
tract was for the specific lettuce inspected by Ferrarini. 


In view of the substantial advances agreed upon, it appears 
to have been contemplated by the parties that the lettuce on 
arrival in Chicago would be of reasonably good quality and 
condition. The evidence indicates that both carloads moved under 
normal transportation service and conditions between Aguila 
and Chicago. The lettuce was in poor condition on arrival at 
Chicago as set forth in Finding of Fact No. 5 and, as a result, 
the sale proceeds were substantially less than the guaranteed 
advances. It is concluded that complainant contributed to the 
deficit by shipping lettuce which arrived in poor condition and, 
therefore, respondent is not liable for the guaranteed advances. 
Accordingly, the complaints should be dismissed. 


We come now to respondent’s counterclaim pertaining to the 
shipments of lettuce in cars SFRD 9736 and SFRD 20264. These 
were outright f.o.b. sales. Respondent claims that both shipments 
arrived in an abnormally deteriorated condition and that his 
rejection thereof and subsequent sale of the lettuce for complain- 
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ant’s account were justified. We are inclined to agree insofar as 
the lettuce in SFRD 9736 is concerned. The federal inspection of 
this shipment upon arrival, which is set out in Finding of Fact 
No. 12, shows that there was a 25 percent damage by rib dis- 
coloration and 10 percent decay. These factors, taken together, 
clearly show abnormal deterioration. There being no evidence of 
abnormality in the transportation service and conditions, it is 
concluded that this lettuce was not in suitable shipping condition. 
The failure of complainant to ship lettuce in accordance with 
the contract was in violation of section 2 of the act. 

The measure of damages to which respondent is entitled is 
the difference between the market value of the defective lettuce 
at the time of its arrival at the destination specified in the 
contract, and the market value the lettuce would have had at 
such time and place if it had complied with the specifications 
and warranties of the contract. Respondent purchased the lettuce 
from complainant on April 18, 1958, for $1.25, f.o.b. Arizona, 
plus 15 cents per carton for precooling. The U.S.D.A. Market 
News Report shows the f.o.b. Arizona market quotations for 2- 
dozen size lettuce on that date to be $1.25 to $1.50, some $1.10 
to $1.15, occasional $1.65 to $1.75. Thus, respondent purchased 
the lettuce at the low end of the range of average prices being 
paid for lettuce on that day. The shipment was available for 
sale on the Chicago market on April 24, 1958. The Chicago job- 
bing market quotations for 2-dozen size Arizona lettuce on 
that date were “fair quality—$2.50 to $3.00, mostly $3.00, few 
best $3.25 to $3.50, poorer, $1.50 to $2.25.” We find that the 
prices quoted at the low end of the average or fair quality re- 
ceipts, or $2.50 per carton, represents the market value of this 
lettuce on date of receipt, if it had arrived without abnormal 
deterioration. On this basis, the gross value of the load on the 
Chicago jobbing market would have been $1,600 for the 640 
cartons, as compared with the gross proceeds, $965, which 
respondent actually received from the sale of the lettuce. Re- 
spondent’s loss resulting from the breach of the implied war- 
ranty of suitable shipping condition was the difference between 
these two amounts, or $635, and reparation should be awarded 
to respondent from complainant in this amount, with interest. 

As to SFRD 20264, we cannot agree that the condition of the 
lettuce upon arrival as indicated in Finding of Fact No. 14 is 
proof that this shipment was abnormally deteriorated. The ship- 
ment arrived showing no decay. The 6 percent rib discoloration, 
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4 percent brown discoloration following bruising affecting 3 to 
5 outer head leaves, and 6 percent damage by tipburn are not 
sufficient, even taken together, to prove any abnormality. It is 
concluded, therefore, that there was good delivery on this ship- 
ment, and respondent is not entitled to a refund of any portion 
of the contract price thereon. 


ORDER 
The complaints with respect to the shipments of lettuce in 
cars SFRD 12132 and SFRD 21114 are dismissed. 


The counterclaim with respect to the lettuce in car SFRD 
20264 is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation on the counterclaim pertaining 
to the lettuce in car SFRD 9736, the sum of $635, with interest 
thereon at 5 percent per annum from May 1, 1958, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No 6824) 


SIMMONS & Mount, INC. v. ELias Ruiz & Co. PACA Docket 
No. 7946. Decided October 10, 1960. 


Acceptance——Liability 


Respondent accepted the shipment and since it submitted no evidence to 
establish its claim for damages, respondent is liable for the balance 
of the purchase price. 


Complainant and respondent, pro se. Mis Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


FINDINGS OF FACT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on January 28, 1960, com- 
plainant seeks an award of reparation in the amount of $350, 
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alleged to be the balance due on the purchase price of potatoes 
sold and delivered to respondent in September 1959. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on March 24, 1960. A copy of the report of investigation 
was served upon complainant on March 23, 1960. Respondent 
filed an answer on April 20, 1960, in effect denying liability for 
the balance of the purchase price and alleging that complainant 
delivered one load of potatoes which was of poor quality, and 
not sound. 


The amount involved herein is under $500 and the issues are, 
therefore, determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of prac- 
tice (7 CFR 47.20). Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Simmons & Mount, Inc., is a corporation 
whose address is Route 25, Box 391, Cranbury, New Jersey. 


2. Respondent is a partnership composed of Jose Elias Ruiz 
and Julia Ruiz, doing business as Elias Ruiz & Co., whose ad- 
dress is 711 West End Avenue, New York 25, New York. At the 
time of the transaction here involved, respondent was licensed 
under the act. 


38. On or about September 22, 1959, in the course of interstate 
or foreign commerce, complainant sold to respondent 1,110 100- 
Ib. bags of U.S. No. 1, Size A, New Jersey Katahdin potatoes, 
at $1.80 per 100 pounds, delivered Port Newark, New Jersey. 


4. The contract was negotiated by Frank Murphy, a broker 
with the Idaho Potato Packers Corporation, New York, New 
York, who issued a Brokers Standard Memorandum of Sale 
and forwarded it to the parties. 


5. On September 23, 1959, complainant shipped from loading 
point in the State of New Jersey to respondent at Port Newark, 
New Jersey, 1,110 bags of potatoes in 3 truckloads, all of which 
were tagged “MMM San Juan.” 


6. The potatoes referred to in the foregoing findings of fact 
were Federally inspected at shipping points on September 23, 
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1959, in 8 separate inspections at Cranbury, New Jersey, and 
one inspection at Cream Ridge, New Jersey, and were reported 
to grade U.S. No. 1, Size A. 


7. Upon arrival of the potatoes at destination, respondent 
unloaded and accepted them, but complained about the quality 
of one shipment delivered by complainant. 


8. Respondent shipped the potatoes to San Juan, Puerto 
Rico, on or about September 23, 1959, and they were inspected 
by a United States Department of Agriculture inspector at San 
Juan on October 1, 1959. One lot of the potatoes inspected con- 
tained from 10 to 35%, average approximately 15% Slimy Soft 
Rot in all stages, mostly early. 


9. On or about November 9, 1959, respondent remitted by 
check to complainant the sum of $1,648, or $350 less than the 
contract price of the potatoes. This balance has not been paid 
by respondent. 


10. The formal complaint was filed on January 28, 1960, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


It appears from the broker’s statement to the Department 
of January 27, 1960, that during the negotiations prior to this 
transaction respondent requested potatoes that were firm and 
well-set, and that complainant advised it had certain farmers 
whose potatoes had stood up well under shipment and were well- 
set. However, according to the Brokers Standard Memorandum 
of Sale, the contract specified only U.S. No. 1, Size A, New Jer- 
sey Katahdin tablestock. Federal inspections on the day of ship- 
ment showed all the potatoes complied with the contract re- 
quirement for U.S. No. 1, Size A potatoes. 

Respondent contends that it accepted the first load under 
protest because, upon arrival at the pier, it found the potatoes 
were too immature, feathery and watery. Respondent took sev- 
eral bags of the potatoes to the office of the broker, who ex- 
amined them and stated to the Department that, “The potatoes 
were moderately feathery and rather dark. We have seen much 
better Jersey potatoes as well as far worse. Mr. Elias was of the 
opinion that they would not stand up under export conditions. 
We again telephoned Mr. Simmons . . . and had a ‘round- 
robin’ conversation with him. He again stated he felt the pota- 
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toes were sound and that he had done his best to secure a good, 
sound potato and again suggested that Mr. Elias inspect the 
balance of the shipment. Mr. Elias returned to Port Newark 
and telephoned that the three remaining loads were just what 
he had ordered, firm, bright and well-set. He felt that they 
would stand up under export, but still felt the first load would 
not. By this time the first truck had been unloaded and Mr. Elias 
accepted them under protest that although they would probably 
be U.S. 1, they still were not what he had ordered. I advised Mr. 
Simmons of this fact by telephone.” 

Notwithstanding the fact that respondent was of the opinion 
that one load of the potatoes would not stand up under export, 
the fact remains that it did accept the potatoes, although under 
protest. Having accepted the potatoes, respondent became liable 
to complainant for the purchase price thereof, less any damages 
respondent could show were sustained as a result of a breach 
of the contract on the part of complainant. John F. Dionne v. 
Smiling Jim Potato Co., 18 A.D. 1038; Frank S. Merlino v. 
Dominick Pettinella & Sons, 18 A.D. 1089. It is unnecessary to 
determine whether complainant warranted the potatoes to be 
suitable for shipment to Puerto Rico, or whether there was a 
breach of the contract by complainant, since respondent has 
submitted no evidence to establish its claim to damages beyond 
its statement that it lost “around $500.00 because of the poor 
quality of the merchandise.” Respondent has chosen arbitrarily 
to deduct $350 from the purchase price with no supporting evi- 
dence to justify the deduction. Complainant states that it was 
never consulted about an adjustment in the price of the pota- 
toes, and that the first knowledge it had of any claimed adjust- 
ment was when it received respondent’s check on November 9, 
1959, for $1,648 instead of for the invoice price of $1,998. Com- 
plainant further states that it did not even then receive from 
respondent any explanation of how the arbitrary adjustment 
was determined. 

Based upon the evidence, we must conclude that respondent’s 
failure to pay complainant the full purchase price of the potatoes 
was in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $350, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent 
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shall pay to complainant $350 as reparation, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1959, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 6825) 


VERSAL SESSIONS v. UNIVERSAL FRUIT & PRODUCE COMPANY. 
PACA Docket No. 7760. Decided October 12, 1960. 


Accord and Satisfaction—Breach of 
Contract—Expense 


It is concluded that in the absence of a genuine dispute respondent’s defense 
of an accord and satisfaction is without merit. Respondent is ordered 
to pay to complainant the balance of the contract price plus the expense 
complainant incurred as a result of respondent’s breach of the contract. 


Furey & Furey, of Salmon, Idaho, for complainant. Mr. Maurice Kadish, of 
Seattle, Washington, for respondent. Mr. Karl A. Kern, Presiding Of- 
fficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on November 21, 1958. 
It is alleged therein that on or about February 25, 1958, com- 
plainant sold to respondent 6,000 hundredweight of potatoes 
at $2.10 per hundredweight and that of the $12,600 total pur- 
chase price, $9,800 was paid by checks and $160 by credit for 
40 sacks of seed potatoes shipped by respondent to complain- 
ant. It is further alleged in the complaint that because of re- 
spondent’s failure to haul away 856 100-lb. sacks of the 6,000 
hundredweight order of potatoes from complainant’s cellar, 
where they had been sorted and sacked by respondent, complain- 
ant incurred expenses in the amount of $336, which amount 
complainant claims as special damages. Accordingly, complain- 
ant seeks an award of reparation in the total amount of $2,976. 
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A copy of the report of investigation prepared by the De- 
partment was served upon complainant on September 4, 1959. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on September 8, 
1959. 


Respondent filed an answer to the complaint on September 
28, 1959, denying liability to complainant in any amount. Re- 
spondent pleads as an affirmative defense complainant’s accept- 
ance of four checks from respondent as an accord and 
satisfaction. Respondent requested an oral hearing. 


An oral hearing was held at Seattle, Washington, on June 
2, 1960, at which respondent was represented by counsel. Three 
depositions were received in evidence on complainant’s behalf. 
Four witnesses appeared and testified for respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Versal Sessions, whose ad- 
dress is Challis, Idaho. 


2. Respondent, Universal Fruit & Produce Company, is a 
corporation whose address is 1107 Western Avenue, Seattle, 
Washington. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about February 25, 1958, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to purchase 6,000 hundredweight of cellar-run potatoes 
at a price of $2.10 per hundredweight, respondent to furnish 
sacks and all labor including sorting and hauling from the 
cellar. Thereafter respondent sorted, sacked and tagged 6,000 
100-lb. sacks of the potatoes. 


4. A check in the amount of $1,000 was paid to complainant 
at or about the time the contract was entered into. About three 
weeks later, respondent gave complainant another check in the 
amount of $5,000. In April 1958, about the time most. of the 
potatoes were being hauled away, respondent sent complainant 
a third check in the amount of $1,000. 


5. From about April 8, 1958, to about May 8, 1958, respond- 
ent hauled 5144 sacks of the potatoes from complainant’s 
cellar. 
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6. Thereafter complainant made unsuccessful demands by 
telephone and letter on respondent for full performance of the 
contract, including paying the balance owing and hauling away 
the remaining 856 sacks of potatoes from complainant’s cellar. 


7. On or about June 23, 1958, complainant visited respond- 
ent’s office in Seattle for the purpose of making personal de- 
mand. At that time, Mr. Eugene Katz, respondent’s President 
and Manager, advised complainant that he did not intend to dis- 
pose of the potatoes remaining in complainant’s cellar. When 
pressed for payment, Mr. Katz gave complainant four checks, 
three of them postdated. The dates and amounts of the four 
checks are as follows: 


June 23, 1958 $500.00 
July 23, 1958 650.00 
August 23, 1958 750.00 
September 23, 1958 900.00 


8. Upon complainant’s return from Seattle there was no 
further market for said potatoes. By this time the potatoes had 
deteriorated to such an extent that their removal necessitated 
an expenditure of $336 on the part of the complainant. 


9. At some time subsequent to February 25, 1958, and prior 
to June 23, 1958, respondent sold and shipped to complainant 
40 100-Ib. sacks of seed potatoes, the reasonable value of which 
was $4 per sack. 


10. The formal complaint was filed November 21, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties that on or about 
February 25, 1958, complainant and respondent entered into a 
contract of sale whereby respondent purchased 6,000 hundred- 
weight of potatoes then in complainant’s cellar at $2.10 per 
hundredweight. According to the terms of the contract, respond- 
ent was to furnish the sacks and all labor including sorting 
and hauling from the cellar. 


Thereafter respondent, in compliance with the terms of the 
contract, sent men to complainant’s cellar where the potatoes 
were sorted and sacked in bags labeled “Universal Fruit & Pro- 
duce Company.” The sacks were also tagged. Respondent also 
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arranged for the hauling of the potatoes from the cellar and 
during a period of over four weeks 5144 100-lb. sacks were re- 
moved. 

Respondent, however, did not live up to the terms of the 
contract regarding payment. A check in the amount of $1,000 
was given complainant at the time the contract was entered 
into, which was in accordance with the terms of the contract 
and was to be applied to the final payment. The contract pro- 
vided for the payment of one-half the balance “by return 
mail” from the date of complainant’s letter of February 25, 
1958. This would have meant a payment of $5,800 on or about 
March 1, 1958. Respondent made a $5,000 payment on or about 
March 17, 1958. The contract also provided for payment of the 
balance as the potatoes were taken away. The next check which 
complainant received was in the amount of $1,000 and was 
dated April 24, 1958. By the time 5144 sacks had been removed 
in early May of 1958, respondent had paid complainant a total 
of only $7,000. Yet the contract price of 5,144 sacks was 
$10,802.40. Complainant naturally began making demand on 
respondent for further payment and the removal of the remain- 
ing 856 sacks. When there were no results from his telephone 
calls and letters, complainant decided upon a visit to Seattle to 
make demand in person. 

On or about June 23, 1958, complainant visited respondent’s 
office in Seattle. As a result of this visit, respondent paid com- 
plainant four checks totaling $2,800. Three of the four checks 
were postdated, one for 30 days, another for 60 days, and the 
third for 90 days. All four of the checks were honored upon 
presentation. It is respondent’s contention that these four checks 
were given to complainant in full satisfaction of any claim under 
the contract. 

The first question for decision in this case, therefore, is 
whether or not an accord and satisfaction was arrived at on 
June 23, 1958. This is respondent’s affirmative defense and the 
burden is respondent’s to establish it by a preponderance of the 
evidence. 

In order to sustain a plea of an accord and satisfaction there 
must have been a bona fide dispute between the parties as to 
the amount due under the contract. Respondent has not proved 
such a dispute and we fail to find one. In the absence of a 
genuine dispute we must hold the defense to be without merit. 


Let us assume, however, that there was an honest dispute. 
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While it is true that three of respondent’s witnesses testified that 
complainant demanded and accepted $2,800 in full settlement of 
the account, such testimony conflicts with complainant’s deposi- 
tion answer to direct question No. 44 wherein he stated: “I 
never indicated to them at any time or in any way that I con- 
sidered my account fully paid when I received those checks.” 
We are inclined to believe the complainant. Furthermore, there 
is nothing on the checks themselves connoting that the checks, if 
accepted, must be accepted in full satisfaction. Therefore, even 
assuming that there had been an honest dispute between the 
parties, respondent would not have established an accord and 
satisfaction by a preponderance of the evidence. Frank Ken- 
worthy Co. v. J. Lerner & Son, 13 A.D. 837. 


While in Seattle, Mr. Katz had told complainant that he had 
no intention of disposing of the potatoes remaining in complain- 
ant’s cellar. Upon his return to Idaho there was no longer a 
market for the potatoes and complainant found it necessary to 
have the 856 sacks removed to clear his cellar for the next year’s 
crop. Because of the deterioration, complainant incurred ex- 
penses of $336 in having the potatoes removed. Complainant 
includes this sum in his claim for reparation. 


Generally, title to specific goods passes to the buyer in accord- 
ance with the intention of the parties as reflected in the terms 
of the contract. Here, the contract, originally oral, was reduced 
to writing by complainant’s letter of February 25, 1958, which 
was offered and received in evidence at the hearing as respond- 
ent’s Exhibit No. 5. Respondent acknowledged receipt of same 
by signing and returning a copy to complainant. From a reading 
of this contract, it is reasonable to conclude that it was the inten- 
tion of the parties that title to the 6,000 100-lb. sacks was to 
pass to respondent at the time respondent’s men sorted and 
sacked them. Title to the potatoes therefore passed to respondent 
as they were sorted, sacked in bags imprinted with respondent’s 
name, and tagged. Nothing further remained for complainant to 
do since the contract provided for respondent’s hauling them 
away. It is immaterial that the goods remained in the physical 
possession of the complainant until hauled away. Fortunately 
most of the sacks of potatoes were hauled away with reason- 
able dispatch. By the time complainant learned on June 23, 1958, 
that respondent would not haul the remaining 856 sacks away, 
there was no longer any market for them. Accordingly, com- 
plainant was unable to mitigate the damages he sustained by re- 
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selling them. Furthermore any reasonable costs which com- 
plainant incurred in having the potatoes removed was a natural 
consequence of respondent’s breach of contract and should be 
allowed. Respondent has introduced no evidence that the charges 
are unreasonable. 

The remaining problem concerns the 40 100-Ib. sacks of seed 
potatoes. Both parties agree that complainant purchased them 
from respondent and respondent sold and delivered them to 
complainant. According to complainant’s deposition, these pota- 
toes had a reasonable value of $4 per sack or a total value of 
$160. This is the amount of credit which complainant has 
allowed respondent. We note that complainant does not state 
that any particular price was agreed upon. At the hearing, 
however, Mr. Katz testified that a price of $5 per sack was 
agreed upon. “Under ordinary conditions if the parties have 
agreed on a sale but have not fixed the price or agreed on the 
manner of its determination, it will be presumed that a reason- 
able price was intended by the parties. The burden of proving 
that a specific price was agreed on is on the party asserting it.” 
77 C.J.S. Sales p. 627. Respondent introduced no supporting evi- 
dence to sustain its burden of proving that $5 per sack was the 
price agreed upon. Nor has it denied that $4 per sack was a 
reasonable price. We, therefore, conclude that $4 per sack is a 
reasonable price and allow the respondent a credit of $160 on 
these 40 sacks. 


The contract price of the 6,000 100-lb. sacks of potatoes was 
$12,600. Of this amount, respondent paid $9,800, leaving a 
balance of $2,800. The additional expense of $336 for clearing 
out the cellar makes a total of $3,136. Deduct from this the 
$160 credit for the seed potatoes and respondent owes com- 
plainant a total of $2,976. Failure of respondent to pay this 
sum to complainant is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $2,976, 
with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,976 with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until 
paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 6826) 


ANTON-ARGIRES BROS. & Co., INC. v. DOUGLAS J. FLETCHER, 
PACA Docket No. 7687. Decided October 18, 1960. 


Consignment—Deficit 


The record shows that this was a consignment transaction, that complainant 
exercised due care and diligence in selling the commodity, and that re- 
spondent is liable to complainant for the deficit incurred. 


Bassler & Argiris, of Chicago, Illinois, for complainant. Mr. Jeremiah Ingels 


Rhodes, of Eagle Pass, Texas, for respondent. Mr. Walter J. Weltler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 3, 1958. The 
formal complaint was filed on April 8, 1959, in which it is 
alleged that respondent consigned a carload of spinach to com- 
plainant to be sold for respondent’s account and that in doing 
so complainant realized a deficit of $822.24, which included a 
$500 accommodation advance made to respondent. Complainant 
requests an award of reparation in this amount. 


A copy of the Department’s report of investigation was served 
upon complainant on June 22, 1959. A copy of the formal com- 
plaint and a copy of the report of investigation were served 
upon respondent on June 26, 1959. Respondent filed an answer 
on July 15, 1959, denying the consignment contract, and alleging 
therein that he had sold the spinach in question to A. J. Tebbe & 
Sons, San Antonio, Texas. Respondent further alleges that any 
deficit that might have been incurred resulted from complainant’s 
negligence and mishandling of the car. 


An oral hearing was held at Eagle Pass, Texas, on June 1, 
1960. Complainant failed to appear, either in person or by repre- 
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sentative. The presiding officer, however, acting pursuant to a 
request by complainant, offered in evidence the deposition testi- 
mony of Tom Argires, president of complainant corporation, 
as well as the exhibits attached to the formal complaint, all of 
which were received in evidence on complainant’s behalf. The 
affidavit of respondent, Douglas J. Fletcher, together with the 
exhibits attached thereto, were received in evidence on his 
behalf. Respondent was represented at the hearing by counsel. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Anton-Argires Bros. & Co., Inc., is a corpo- 
ration whose address is 13-15 South Water Market, Chicago 8, 


Illinois. 


2. Respondent, Douglas J. Fletcher, is an individual whose 
address is Post Office Box 911, Eagle Pass, Texas. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On December 30, 1957, in the course of interstate com- 
merce, respondent, acting through his agent, A. J. Tebbe & 
Sons, consigned, a car of spinach, ART 27991, shipped from 
Crystal City, Texas, to complainant to be sold on commission 
for respondent’s account. 


4. On January 6, 1958, complainant made a $500 advance 
on the car to A. J. Tebbe & Sons as agent for respondent, and 
on January 9, 1958, A. J. Tebbe & Sons paid this advance to 
respondent. 


5. The car was diverted to Decatur, Illinois, by A. J. Tebbe 
& Sons at complainant’s request, arriving at Decatur on Janu- 
ary 4, 1958. Complainant diverted the car to Chicago on January 
10, 1958, and to itself at the Chicago Produce Terminal on 
January 15, 1958. 


6. Complainant sold the spinach between January 17, 1958, 
and February 11, 1958. On February 12, 1958, complainant sent 
respondent’s agent, A. J. Tebbe & Sons, an account sales showing 
gross proceeds of $316.35, with deductions therefrom for freight 
and demurrage of $461.15; for icing of $54.80; for cartage and 
street deliveries of $119.14; for an inspection fee of $3.50; 
and for the accommodation advance of $500. 
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7. No payment has been made by respondent to complainant 
on account of this transaction. 


8. The informal complaint was filed on June 3, 1958, within 

9 months after the cause of action accrued. 
CONCLUSIONS 

The basic issue here concerns the agreement or agreements 
for the disposition of the car of spinach. Complainant alleges 
the spinach was handled on consignment for respondent, acting 
through his agent, A. J. Tebbe & Sons. Respondent denies this 
and contends that he sold the car to A. J. Tebbe & Sons. 

Tom Argires, president of complainant corporation, testified 
by deposition that he had negotiated the contract with Tebbe 
and that the terms were as alleged in the complaint. This is 
corroborated, first, by the statements of Tebbe as shown in the 
report of investigation; second, by a wire from Tebbe to com- 
plainant sent on January 3, 1958, as follows: “ANTON AR- 
GIRES BROS. CO. INC., CHICAGO. TOM REFONE DI- 
VERTED FROM STLOUIS YOURSELVES DECATUR ILLI- 
NOIS ART 27991 CONTAINING 864 GOOD QUALITY FLAT- 
LEAF SPINACH ROUTED WABASH HAD RETOPICED UP 
TO 4000 LBS. STLOUIS. HANDLE FOR ACCOUNT 
SHIPPER HE REQUESTED ADVANCE $500.00 WHICH YOU 
AGREED MAIL US KEEP US POSTED PLEASE-THANKS. 
A J TEBBE & SONS CO.”; and third, by the check for the 
advance from Tebbe to respondent which bore the notation, 
“Handled for your account ART 27991. Advance on account for 
accommodation”. 

Respondent offered his affidavit and his undated letter, ad- 
dressed to Tebbe and mailed on February 2, 1958, a month after 
the transaction, to support his contention. 

Upon the record as a whole, we conclude that complainant 
has sustained its burden of establishing the existence and terms 
of the consignment contract as alleged by it, and that respond- 
ent has failed to sustain his burden to show a sale to A. J. Tebbe 
& Sons. 

The only other issues relate to the care exercised by complain- 
ant in fulfilling its obligations under the consignment contract 
and to the amount of the deficit claimed by complainant. Re- 
spondent offered no evidence on these issues. 

According to the record, respondent knew at the time of con- 
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signment, December 30, that the market was slow and that com- 
plainant had recently purchased two cars of spinach from Tebbe, 
so that the car involved here was to be diverted to avoid competi- 
tion with such other cars and to wait for a market break. In ac- 
cordance with the wire from respondent’s agent, complainant 
kept him informed by wire and telephone as to the manner the 
shipment was being handled. The car was re-iced at appropriate 
intervals. Complainant’s deposition states there was no delay in 
selling the spinach and the length of time taken to complete 
sales was caused by the poor quality of the spinach and the 
weak condition of the market. In the absence of probative evi- 
dence to the contrary, it is concluded that complainant acted 
with reasonable care and diligence in selling the spinach. 


Relative to the account sales rendered in connection with the 
resale by complainant-consignee, the exhibits attached to the 
formal complaint include copies of invoices and receipts showing 
that complainant incurred all of its claimed expenses in handling 
the shipment, as well as payment of the advance. A credit 
should be given to respondent, however, in the sum of $7.05, 
which represents the amount of the claim collected from the 
carrier. To further clarify, we calculate the award as follows: 











Gross sales $316.35 
Collection on railroad claim 7.05 
$ 3823.40 
Less: 
Freight and Demurrage $461.15 
Ice 54.80 
Inspection Fee 3.50 
Cartage and Delivery 119.14 
Advance 500.00 
1,138.59 
Deficit: $ 815.19 


Respondent’s failure to pay promptly to complainant the defi- 
cit incurred by complainant in the sale of the spinach, $815.19, 
is in violation of section 2 of the act, for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $815.19, with interest thereon 
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at the rate of 5 percent per annum from March 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6827) 


In re GEORGE D. DEOUDES Co., INC. PACA Docket No. 8050. De- 
cided October 18, 1960. 


Reopening After Default 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
after respondent failed to file an answer to the complaint and 
the hearing examiner issued a report pursuant to section 47.30 (c) 
of the rules of practice (7 CFR 47.30(c)), respondent filed a 
motion to reopen the proceeding after default in the filing of an 
answer and complainant does not oppose such request. Respond- 
ent’s default in the filing of an answer in this proceeding is 
hereby set aside and the respondent is granted 10 days from the 
date of service of this order within which to file an answer. Re- 
spondent’s request and comments, in its motion, with respect 
to the sanction to be imposed herein are premature. 


Copies hereof shall be served upon the parties. 


(No. 6828) 


HoL-MEX CORPORATION v. D1 MARE BROTHERS. PACA Docket No. 
7827. Decided October 18, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant failed to offer any proof in support of the material alle- 
gations of the complaint, the complaint is dismissed. 


H. P. Parker & Sons, of Alhambra, California, for complainant. Bernetein, 
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Weiss, Hammer & Porter, of New York, New York, and Bowen 
& Cohen, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on June 29, 1959, complainant seeks 
an award of reparation in the amount of $76,707.57, alleged to 
be the balance due on the purchase price of 99 carloads of 
Mexican-grown tomatoes sold to respondent in March and 
April 1958. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
October 26, 1959. A copy of the report of investigation was 
served upon complainant’s representative on October 27, 1959. 
Respondent filed an answer on December 28, 1959, denying gen- 
erally the material allegations of the complaint. By way of 
separate and complete defenses, respondent pleads (1) an 
accord and satisfaction, and (2) no complaint filed within 9 
months after the alleged cause of action accrued, as required by 
the act. Respondent requested an oral hearing. 


An oral hearing was held at Boston, Massachusetts, on June 
9 and 10, 1960. Both parties were represented by counsel. Com- 
plainant called four witnesses to testify. Two witnesses testified 
for respondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hol-Mex Corporation, is a corporation whose 
address is 206 North Virginia Street, Reno, Nevada. 


2. Respondent is a partnership composed of Anthony J. 
Di Mare, Dominic Di Mare and Joseph Di Mare, doing business 
as Di Mare Brothers, whose address is 493 C Street, Boston, 
Massachusetts. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about the dates listed below, in the course of foreign 
commerce and by oral contracts, complainant sold to respondent 
72 carloads of Mexican-grown tomatoes, Fort Valley brand, all 
as numbered and initialed, at prices to be agreed upon after 
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resale by respondent and on the basis of respondent being pro- 
tected against loss: 


Date of Date of Date oj 
Car No. Sale Car No. Sale Car No. Sale 

PFE 4005 3-20-58 PFE 60787 4- 1-58 PFE 66763 4-21-58 
PFE 43811 3-20-58 PFE 5292 4- 1-58 PFE 63176 4-23-58 
PFE 67163 3-20-58 PFE 41481 4- 2-58 PFE 6477 4-23-58 
PFE 62170 3-19-58 PFE 2498 4- 2-58 PFE 17725 4-23-58 
PFE 9156 3-20-58 PFE 2707 4- 3-58 PFE 7681 4-26-58 
PFE 10237 3-21-58 PFE 10113 4- 3-58 PFE 8837 4-26-58 
PFE 67307 3-21-58 PFE 6171 4- 3-58 PFE 46120 4-26-58 
PFE 63680 3-21-58 PFE 2262 4- 4-58 PFE 73046 4-26-58 
PFE 76102 3-21-58 PFE 68009 4- 5-58 PFE 64289 4-26-58 
PFE 64836 3-22-58 PFE 7519 4- 5-58 PFE 66580 4-27-58 
PFE 41104 3-22-58 PFE 3373 4- 5-58 PFE 9738 4-28-58 
PFE 38581 3-22-58 PFE 62962 4- 6-58 PFE 62239 4-29-58 
PFE 4966 3-27-59 PFE 63196 4- 6-58 PFE 10022 4-29-58 
PFE 46116 8-24-58 PFE 62462 4- 9-58 PFE 4686 4-29-58 
PFE 74762 3-28-58 PFE 65483 4- 9-58 PFE 10019 4-29-58 
PFE 90049 3-28-58 PFE 2993 4-10-58 PFE 64515 4-30-58 
PFE 45559 3-30-58 PFE 55239 4-10-58 PFE 45576 4-30-58 
PFE 62043 3-30-58 PFE 45492 4-17-58 PFE 7146 4-30-58 
PFE 3551 3-30-58 PFE 5895 4-19-58 PFE 47043 4-30-58 
PFE 48489 8-31-58 PFE 46582 4-19-58 PFE 2853 5- 1-58 
PFE 48547 3-31-58 PFE 10740 4-20-58 PFE 44041 5- 1-58 
PFE 66363 3-31-58 PFE 42181 4-21-58 PFE 60286 5- 1-58 
PFE 41069 3-30-58 PFE 64798 4-21-58 PFE 55365 5- 1-58 
PFE 6152 4- 1-58 PFE 44885 4-21-58 PFE 4712 5- 1-58 


4. On or about the dates listed below, in the course of for- 
eign commerce, complainant shipped from Nogales, Sonora, 
Mexico, to respondent at Boston, Massachusetts, for sale on 
consignment, 23 carloads of Mexican-grown tomatoes, Fort Val- 
ley brand, bearing the following car numbers and initials: 


Date of Date of 

Car No. Shipment Car No. Shipment 
PFE 75477 3- 5-58 PFE 67184 4-23-58 
PFE 62288 3- 5-58 PFE 7685 4-23-58 
PFE 45148 3-27-58 PFE 65108 4-23-58 
PFE 10782 3-27-58 PFE 8267 4-24-58 
PFE 41303 8-24-58 PFE 93240 4-25-58 
PFE 3504 4-19-58 PFE 73047 4-25-58 
PFE 62075 4-23-58 PFE 45314 4-25-58 
PFE 7361 4-23-58 PFE 41179 4-26-58 
PFE 45448 4-23-58 PFE 5713 4-26-58 
PFE 11437 4-23-58 PFE 6533 4-26-58 
PFE 74751 4-23-58 PFE 2359 4-26-58 


PFE 67685 - 4-26-58 
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5. On or about the sale and shipping dates listed in Findings 
of Fact 3 and 4, above, a Federal top layer inspection was made 
of the tomatoes contained in each of the 95 carloads. The toma- 
toes were certified as ranging in grade from a low of 80% U.S. 
No. 1 in some cars to a high of U. S. No. 1 in others. 


6. All of the 95 carloads of tomatoes listed in Findings of 
Fact 3 and 4, above, were privately inspected upon arrival at 
Chicago, Illinois, with some of the cars receiving an additional 
Federal inspection upon arrival at destination in New York 
City and Boston, Massachusetts. As illustrative and representa- 
tive of the inferior grade of tomatoes contained in many of the 
cars, there is set forth below, alongside the grade shown in 
the restricted shipping point inspection certificates, the grade 
certified upon Federal inspection of four of the cars at New 
York City and one car at Chicago, Illinois: 


Grade at Grade at Grade at 
Car No. Shipping Point Chicago New York City 
PFE 41303 86% U.S. No. 1 55% U.S. No. 1 
PFE 2262 88% U.S. No. 1 65% U.S. No. 1 
PFE 3504 88% U.S. No. 1 41% U.S. No. 1 
PFE 67685 U. S. No. 1 55% U.S. No. 1 
PFE 5533 80% U.S. No. 1 60% U.S. No. 1 


7. Complainant’s wired manifest dated March 19, 1958, on 
car PFE 62170, described the car as containing 650 lugs (6x7). 
Upon arrival at destination, this car was found to contain 27 
lugs (6x7), 588 lugs (7x7), and 38 lugs (7x8). Substantial mani- 
fest errors by complainant were also found at destination in 
connection with cars PFE 63680, PFE 66363, PFE 2707 and 
PFE 10740. 


8. Respondent resold the 95 carloads of tomatoes listed in 
Findings of Fact 3 and 4, above, and sent to complainant ac- 
count sales and checks totalling $273,976.17, which sum repre- 
sented the net proceeds of the 23 cars sold on consignment, 
plus the total of the purchase prices agreed upon by the parties 
after respondent resold the 72 cars of tomatoes identified in 
Finding of Fact 3, above. 


9. On or about April 29, 1958, respondent sent the following 
wire to complainant: 


“CONFIRMING PHONE. CONVERSATIONS WITH 
AL SIDERMAN ALL PAST AND FUTURE CARS 
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BOUGHT BASIS PROTECTION AGAINST LOSS. 
PRICE TO BE MADE AFTER SOLD.” 
Complainant made no reply to this wire. 


10. On or about June 23, 1958, respondent gave complainant 
a check for $7,513.80, in full and final settlement of any and 
all outstanding differences in connection with respondent’s 
handling of the 95 carloads of tomatoes involved in this pro- 
ceeding. 


11. Four separate informal complaints were filed on Decem- 
ber 15, 24, and 30, 1958, and January 13, 1959, which were 
within 9 months after accrual of the alleged causes of action. 


CONCLUSIONS 


At the hearing, respondent withdrew its first separate defense 
in which it was alleged that no complaint had been filed within 
9 months after the alleged cause of action accrued. Also, at the 
hearing, complainant abandoned its claim with respect to four 
of the cars involved herein, viz., PFE 47901, PFE 43813, PFE 
55202, and PFE 45422, and amended its complaint by deducting 
from the total amount claimed as damages, the sum of $936.75, 
representing the difference between the invoice and receipt 
prices of the four cars in question. 

The complaint in this case must be dismissed for an utter 
failure by complainant to offer any proof in support of the 
material allegations thereof. The entire testimony of complain- 
ant’s President, James J. Annotti, is replete with admissions 
corroborating the position taken by respondent. In substance, 
these admissions are as follows: (1) in connection with the 72 
cars purchased by respondent in which remittances were made 
at prices lower than those alleged in Exhibit “B” attached to 
the complaint, such lower prices were agreed upon by the 
parties; (2): as to the 23 cars which respondent claims were 
handled on consignment, complainant’s admission that they were 
in fact so handled by agreement of the parties is supported by 
complainant’s own work sheet which shows these 23 cars classi- 
fied as consignment transactions; (3) with respect to all 95 
cars complainant concedes that respondent sent checks accom- 
panied by accountings for the 23 cars handled on consignment 
and that as to the 72 cars purchased, respondent’s remittance in 
each instance was accompanied by a letter which set forth the 
prices being remitted and contained a statement that such prices 
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had been agreed to by complainant; (4) complainant admits that 
each of respondent’s checks on the 95 cars contained a perforated 
stub which listed the cars for which payment was being made, 
that all of the checks were deposited by complainant with no 
objection being made to respondent; and (5) as illustrative of 
the understanding between the parties, on the 72 cars sold, that 
prices would be agreed upon after resale by respondent; com- 
plainant testified: 


“Q. Now, when a car would arrive he would then call 
you and then you would discuss price, isn’t that 
correct? 


A. Not necessarily, that wasn’t our procedure, sir, a 
car would assume actual identity when it arrived 
in Chicago or farther east, then it became a car 
identifiable because it was market range from Chi- 
cago. 

Q. When the car arrived at Chicago and was in- 


spected at Chicago, he would call you then, is that 
correct? 


Yes. 


He would then tell you what the inspection was in 
Chicago, would he not? 


Yes. 


If he sold it in Chicago, he would tell you what he 
sold it for, would he not? 


Yes. 


And it was at that time you would set the price 
he was required to pay you, is that correct? 


A. Correct.” 


This witness, Annotti, further testified that he agreed to pro- 
tect respondent against any heavy personal loss due to unusual 
market decline and that he would also protect respondent 
against loss due to poor quality provided respondent obtained 
USDA inspections on arrival; that throughout the entire 1958 
Mexican season, except for a short period, complainant’s Fort 
Valley brand of tomatoes was generally inferior to other brands 
coming out of Mexico and complainant was having trouble 
with the pack; that he granted allowances to other buyers of 
the 1958 Fort Valley brand of tomatoes; and that in many in- 
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stances there were mistakes made in complainant’s manifests 
to respondent which resulted in complainant granting adjust- 
ments. 

A complainant employee, Albert Seideman, testified that in 
the first three weeks of the 1958 season, complainant was unable 
to obtain from the growers a U. S. No. 1 car of Fort Valley 
brand tomatoes due to poor quality and irregular sizing; that 
he visited the growers sheds on various occasions attempting to 
improve the grade, quality and pack of the product; and that of 
some 18 to 20 buyers of complainant’s Fort Valley brand of 
tomatoes during the 1958 season, 95% of such buyers com- 
plained about either the quality or pack of the product. 


George Logan, respondent employee, testified that he in- 
spected the tomatoes at Nogales for respondent during the 1958 
season; that he found the tomatoes “tender and the grade 
rough,” with some rain damage visible; that he also observed ir- 
regular grading and sizing, with some cars having lugs con- 
taining three different varieties; that he found the operations 
of the Mexican packers 20 years behind in normal packing 
house procedures; that the Fort Valley brand was being sized by 
eye rather than machine; and that the tomatoes were being 
shipped out without waxing or washing. 


Respondent partner, Dominic Di Mare, testified that on all 
cars purchased from complainant, the agreement between the 
parties called for prices to be established after the cars were 
resold by respondent, that complainant agreed to this manner 
of pricing, and that in every instance remittance was made to 
complainant on this basis. This witness also testified that the 
quality and condition of the Fort Valley brand of tomatoes re- 
ceived from complainant were substantially inferior to tomatoes 
received in Boston from other Mexican shippers. 


Certain testimony of complainant’s Mr. Annotti tends to show 
that no complaint would have been filed in this case if it were 
not: “Because the general knowledge on the streets of Nogales 
was that Di Mare had taken me from any sum of $50,000 up to 
a quarter of a million dollars, and that I was a damn fool.” 
Questioned on this point, the witness gave the following testi- 
mony: 

“Q. So, there were rumors going around questioning 
your integrity in respect to an under-the-table 
deal? 
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A. Yes, sir. 
Q. And that is the reason you felt it necessary to 
bring this proceeding, is that correct? 


A. Correct.’ 
Further questioning of this witness elicited the following in- 
formation: 
“Q. (By Mr. Coplan) Mr. Rice has pointed out to me, 
Mr. Annotti, that at the conference with the Mexi- 
can suppliers, I think you said December 10, 1958? 


Mr. Rice: December 10, 1958. 

(By Mr. Coplan) You were told or instructed to 
bring this action against Di Mare, would that be 
the fact? 

Yes, we agreed on it at that meeting. 

You made an agreement to do that? 


Yes. 

And the reason you felt it necessary to make such 
an agreement is because these Mexican suppliers 
were suspicious of you, without justification? 


A. Yes, sir.” 

It seems quite clear from Mr. Annotti’s testimony that in 
commencing this action he considered money damages of trifling 
importance and slight weight, and that his filing of the com- 
plaints herein was influenced and motivated solely by the pres- 
sure brought on him by his Mexican suppliers, and to quell the 
rumors reflecting on his integrity. 

In view of the conclusion reached below, we find it unneces- 
sary to consider further the seemingly frivolous nature of the 
complaint, the contractual arrangements of the parties, the con- 
dition and quality of the tomatoes, or the merits of respondent’s 
plea of an accord and satisfaction. 

We have held on many occasions in the past that one filing a 
complaint has the burden of proving the terms and conditions 
of the contract relied upon, compliance therewith by complainant, 
breach thereof by respondent, and the damages sustained. Sun- 
top Brand, Inc. v. Adams Fruit & Importing Co., 15 A.D. 1234; 
Francis J. McEneny v. Mangum & Yates Company, Inc., 15 A.D. 
1245. On the evidence of record in this proceeding, it is con- 
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cluded that complainant has failed to sustain this burden, It is 
not merely a question of weighing and considering the prepond- 
erant and probative value of complainant’s proof against that 
submitted by respondent. Rather, we are presented here with a 
situation where we find complainant in complete agreement with 
respondent’s position on all material aspects of the case. 


For the reasons stated, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6829) 


STEWART PRODUCE COMPANY v. J. R. WITT PRODUCE Co., INC. 
PACA Docket No. 7508. Decided October 18, 1960. 


Acceptance—Liability 


Respondent accepted the shipment and is liable to complainant for the con- 
tract price. As respondent failed to prove the existence of a contract 
calling for six additional shipments, respondent’s counterclaim is dis- 
missed. 

Mr. E. B. Pirtle, Jr., of Bakersfield, California, for complainant. Mr. Heard 
H. Sutton, of Memphis, Tennessee, and Ames, Dougherty, Bynum & 
Black, of Oklahoma City, Oklahoma, for respondent. Mr. Heiskell B. 
Kelley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 2, 1958. The 
formal complaint. was filed on October 6, 1958. Complainant al- 
leges therein that on or about February 19,.1958, it sold to re- 
spondent a carload of potatoes at $3.85 per hundredweight, de- 
livered basis, with an allowance of $479.69 for transportation 
charges; that the carload of potatoes was shipped to and accepted 
by respondent; but that respondent has failed to pay to com- 
plainant the agreed purchase price or any part of it. 
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A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 12, 1958. A copy of the report of investigation was 
served upon complainant on the same date. 


Respondent filed an answer to the formal complaint on Janu- 
ary 26, 1959, wherein it admitted receiving and accepting the 
carload of potatoes involved herein, but denied being indebted 
to complainant therefor. Respondent asserts, by way of counter- 
claim, that on or about February 13, 1958, complainant, through 
its agent, Jack Roberts, entered into an oral agreement with re- 
spondent for the sale of 7 carloads of potatoes, at $3.85 per 
hundredweight, to be shipped one carload per day beginning 
Saturday, February 14, 1958; that complainant repudiated the 
oral contract on February 16, 1958; and that respondent, in 
order to meet commitments made to its customers, was required 
to purchase potatoes on the open market at a higher price, re- 
sulting in a loss of $891. 


An oral hearing was held on October 27, 1959, in Oklahoma 
City, Oklahoma. One witness appeared and testified orally on 
behalf of respondent, and the deposition testimony of another 
witness was received in evidence on behalf of complainant. Each 
party was represented by counsel, and each party submitted 
proposed findings of fact, conclusions, and order. 


FINDINGS OF FACT 


1. Complainant, Stewart Produce Company, is a corporation 
whose address is Box 8, Blackfoot, Idaho. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 


2. Respondent, J. R. Witt Produce Co., Inc., is a corporation 
whose address is 1807 S. W. 2nd Street, Oklahoma City, Okla- 
homa. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about February 18, 1958, in the course of interstate 
commerce, complainant sold and shipped to respondent in Okla- 
homa City, Oklahoma, 360 sacks of Russet Burbank potatoes 
contained in car URTX 82148, at a price, delivered Oklahoma 
City, Oklahoma, of $3.85 per sack. 


4. The shipment was federally inspected at Tyhee, Idaho, 
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on February 19, 1958, and was there certified to be U.S. No. 1, 
Size A, 2 inches or 4 ounces minimum. 


5. Car URTX 82148 arrived at destination, Oklahoma City, 
Oklahoma, on or about March 1, 1958, and was there received 
and accepted by respondent. 


6. On February 20, 1958, complainant mailed its invoice No. 
409, pertaining to the potatoes in car URTX 82148, to respond- 
ent. The draft attached to the invoice was not honored and 
respondent has failed to pay any part of the purchase price of 
the potatoes contained in car URTX 82148. 


7. The informal complaint was filed on June 2, 1958, which 
was within 9 months after the cause of action herein arose. 


CONCLUSIONS 


Respondent does not deny the purchase of the potatoes con- 
tained in car URTX 82148, and further admits receiving and 
accepting same. Having done so, respondent is liable to com- 
plainant for the purchase price thereof, less damages proved to 
have been sustained by respondent as the result of breach of 
contract on the part of complainant. Antigo Potato Brokerage 
Exchange v. W. R. Reed Co., Brokers, 18 A.D. 859. Since there 
is no dispute involving either the quality of the potatoes shipped 
by complainant nor the invoice price charged therefor, it is 
concluded that respondent is liable for such invoice price, or 
$906.31. 


Respondent filed a counterclaim in this proceeding, alleging 
therein that on or about February 13, 1958, its manager, J. R. 
Witt, negotiated a contract of purchase and sale with complain- 
ant’s salesman, Jack Roberts, and that the terms of this contract 
provided for the shipment by complainant to respondent of seven 
carloads of potatoes at the rate of one carload per day, at a 
price of $3.85 per hundredweight, delivered Oklahoma City, 
Oklahoma, beginning February 14, 1958. Respondent further 
alleges that it had made prior commitments to third parties in 
reliance upon the contract made with complainant; that in 
order to fill these contracts respondent was forced to buy re 
placements in the open market; that the market prices on pota- 
toes were then advancing; that respondent was forced to pav 
more than $3.85 per hundredweight for the replacements: and 
that complainant’s failure to ship the six carloads of potatoes 
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to respondent, pursuant to agreement, thus resulted in damages 
of $891. 


Complainant denies the allegations contained in respondent’s 
counterclaim and denies that any contract of sale, other than 
for car URTX 82148, was made between the parties. Com- 
plainant, for its part, takes the following position: that for 
some time prior to February 18, 1958, negotiations were had 
between complainant’s agent, Jack Roberts, and respondent’s 
manager, J. R. Witt; that during the course of these negotia- 
tions complainant offered to sell to respondent single carloads 
of potatoes, with the price of each load to be determined by the 
market price prevailing on the date of the sale, or, in the alterna- 
tive, complainant was agreeable to selling potatoes to respond- 
ent at one fixed price provided respondent was willing to pur- 
chase a number of carloads in a “block”; that car URTX 82148 
was shipped to respondent for its inspection and as an induce- 
ment to respondent to enter into an agreement for the purchase 
of a block of cars at a fixed price; but that no firm agreement 
was ever reached between the parties with respect to any cars 
other than URTX 82148. 


As the party affirmatively alleging the making of a contract 
between the parties for the purchase of six additional carloads 
of potatoes from complainant at a firm price, over complainant’s 
denial, the burden rests upon respondent to prove such allegation 
by a preponderance of the evidence. Respondent’s evidence, 
aside from that contained in the Department’s report of investi- 
gation, consists of the oral testimony of its manager, Witt, 
which testimony tends to corroborate the allegations contained 
in the counterclaim. Complainant, in rebuttal, introduced the 
deposition testimony of its salesman, Roberts, which testimony 
tends to corroborate the position of complainant in its denial 
of the contract. The testimony of these two witnesses tends to 
rebut each other, while the evidence contained in the report of 
investigation is not conclusive of the issues in favor of either 
party. The record also contains copies of telegrams exchanged 
between the parties in connection with this transaction, but the 
contents of these telegrams, like the evidence contained in the 
report of investigation, are not conclusive of the issue. 

On reviewing the entire record, therefore, we are of the 
opinion and do hereby conclude that respondent has failed to 
sustain the burden of proving that a contract existed between 
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itself and complainant for the shipment of six additional car- 
loads of potatoes, at $3.85 per sack, as set forth in its counter- 
claim. Accordingly, the counterclaim should be dismissed. 


Complainant’s invoice, rendered in connection with the sale, 
showed a total of $886.31. There was an error of $10 in the ex- 
tension of the figures on the invoice, however, and an additional 
error of $10 was made in subtracting freight costs. The correct 
invoice price, therefore, is $906.31, and not $886.31. The failure 
of respondent to pay to complainant the purchase price of the 
carload of potatoes, URTX 82148, in the amount of $906.31, is 
in violation of section 2 of the act. Reparation should be awarded 
to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $906.31, with interest thereon 
at the rate of 5 percent per annum from March 1, 1958, until 
paid. 


The counterclaim is dismissed. 
The facts set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6830) 


S. & D. WoLF Co. v. R. PATr BROKERAGE, INC. PACA Docket 
No. 7980. Decided October 18, 1960. 


Agreement—Protection Against Shrinkage 


The evidence supports complainant’s version of the protection agreement. 
Respondent is ordered to pay to complainant the purchase price less the 
cost of labor for repacking and less $19.50 for the crates of melons 
dumped. 


Complainant pro se. Mr. Alexander A. Notopoulos, of Altoona, Pennsylvania, 
for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on March 24, 1960, com- 
plainant requests an award of reparation in the sum of $501.75, 
which allegedly represents the unpaid purchase price, as 
adjusted, of 85 crates of cantaloups sold to respondent on Sep- 
tember 23, 1959. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 13, 1960. A copy of the report of investigation was 
served upon complainant’s representative pro tem on the same 
date. 

Respondent filed an answer to the formal complaint on May 
6, 1960, admitting the purchase of the melons involved herein, 
but alleging that the melons were damaged by decay upon ar- 
rival at destination, Altoona, Pennsylvania; that they were 
subsequently repacked and resold by respondent for proceeds of 
$240; that a check for this amount was tendered to complainant 
by respondent as full payment for any liability incurred by re- 
spondent in connection with this transaction; but that complain- 
ant refused to accept the check under these conditions. Respond- 
ent further alleges that there is no further sum due and owing 
complainant on account of this transaction and accordingly re- 
quests that the complaint be dismissed with prejudice. 

Although the amount in dispute exceeds $500, the parties 
waived oral hearing. The issues presented are therefore decided 
under the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant thereto, 
complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of David Wolf 
and Samuel Wolf, general partners, and Ben Kellerman, a 
limited partner, doing business as S. & D. Wolf Co., whose ad- 
dress is 3301 South Galloway Street, Philadelphia, Pennsylvania. 


2. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On September 23, 1959, in the course of interstate com- 
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merce, complainant sold to respondent, through respondent’s 
broker, Michael Schaeffer, located at Philadelphia, Pennsylvania, 
85 crates of cantaloups, Jumbo 27s, at an agreed price of $6.50 
per crate, delivered Altoona, Pennsylvania. The 85 crates of 
melons involved in this proceeding were part of a shipment 
contained in car PFE 5875, which had been dispatched from 
Los Banos, California, on September 11, 1959. 


4. The melons involved herein arrived at destination, Al- 
toona, Pennsylvania, on September 24, 1959, and were there 
accepted by respondent. On the same day, however, at 10:39 
a.m., respondent wired complainant as follows: 


“LOPES LOADED SHOWING DECAY TURNED 
DOWN A AND P ADVISE FAST POSSIBLE” 


5. Following the receipt by complainant of the telegram re- 
ferred to in Finding of Fact 4, a telephone conversation was had 
between the parties on September 24, in which respondent ad- 
vised complainant that some of the melons were showing signs 
of spotting, and that the Great Atlantic and Pacific Tea Co. 
(hereinafter called A. & P.), a customer of respondent’s to 
whom the melons had been delivered, would agree to handle 
only if allowed to repack and granted protection for shrinkage 
and labor. Complainant agreed to these terms, which were con- 
firmed by a telegram from respondent to complainant at 1:29 
p.m., on September 24, reading as follows: 


“REFONE SAM WOLF ADVISED TEA COMPANY 
REPACKING LOPES YOU PROTECTING LABOR 
SHRINKAGE” 


6. The 85 crates of melons were subsequently repacked, with 
3 crates being dumped, 36 crates being accepted by the A. & P. 
Co. at $6.75 per crate, and the remaining 46 crates being sold 
at prices ranging from $3.00 to $2.43 per crate. 


7. Respondent rendered account sales to complainant, show- 
ing a net return on the shipment of $240, which sum was 
tendered to complainant as full satisfaction of all payment due 
from respondent. Complainant refused to accept the proffered 
check under these circumstances. 


8. The formal complaint was filed on March 24, 1960, which 
was within 9 months after the cause of action herein arose. 
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CONCLUSIONS 


There is no substantial dispute regarding the events culminat- 
ing in this proceeding. It appears that respondent, upon receipt 
of the shipment of melons on September 24, sent complainant 
the telegram set forth in Finding of Fact 4, advising of the 
decay found in the melons at destination; that complainant, 
upon receipt of this telegram, telephoned respondent and was 
told that the shipment, as to the few crates opened at that time, 
showed one or two spotted melons per crate, and requested 
permission to repack the melons, to determine the full extent 
of the damage, with protection as to labor and shrinkage; that 
complainant agreed to his request; that the melons were re- 
packed, resulting in 3 crates being dumped, 36 crates being sold 
to the A. & P. Co. for $6.75 per crate, and the remainder of the 
shipment—46 crates—being sold to various buyers at prices 
ranging from $3 per crate to $2.43 per crate, or a total gross 
sale of $369.10. 


We now come to the nub of the problem: Complainant alleges 
that the agreement between the parties regarding protection for 
labor and shrinkage covered only the value of the 3 crates of 
melons dumped, $19.50, plus the cost of labor utilized in re- 
packing, $31.25, or a total of $50.75, leaving $501.75 due and 
owing. Respondent’s position is not as clearly stated as that of 
complainant, but appears to be this: that complainant, at the 
time of entering into the agreement with respondent to protect 
the latter against loss from shrinkage, knew that respondent 
had resold this shipment of melons to the A. & P. Co. and was 
requesting repacking authority in order to accomplish delivery; 
that complainant was thus put on notice that the repacking 
would have to be in accordance with standards set up by A. & P. 
in order to preclude rejection by that company; and that com- 
plainant, in its protection agreement, impliedly agreed that 
anything that fell short of this standard would come under the 
guarantee of protection against shrinkage. According to the 
account rendered by respondent, only 36 crates of melons were 
acceptable to A. & P., with 3 crates being dumped and 46 selling 
at a lesser price than that given by A. & P. for the 36 crates 
accepted by it. The account rendered by respondent to complain- 
ant was similar in form to that rendered by parties in consign- 
ment agreements. 


We find it difficult to follow the logic of respondent in pre- 
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senting this interpretation of the agreement. We certainly are 
not convinced that complainant, in agreeing to protect respond- 
ent against shrinkage, also agreed to stand as a guarantor for 
the difference in value of all cantaloups which A. & P. might 
choose to reject and those it chose to accept. To the contrary, we 
think that complainant correctly stated the understanding of 
the parties in its statement in reply, which we quote in part as 
follows: 
“The ‘shrinkage’ contemplated by complainant and re- 
spondent, when ‘protect labor shrinkage’ agreement was 
reached, related only to melons which possessed no re- 
sale value. * * * ‘Shrinkage’ relates to produce which 
must be dumped.” 
We also think that the definition of “shrinkage” given by com- 
plainant (supra), in connection with the agreement, has the 
weight of authority and precedent behind it. See Heichemer v. 
Peterson, 283 Pac. 435 (Utah, 1929); Richardson v. Woodruff 
& Sons, 100 S.E. 173 (N.C., 1917) ; Anonymous, 15 A.D. 190; 
Morris Tabenken v. Buxbaum Brothers, 14 A.D. 1100; August 
Stoerk & Co., Inc. v. Thomas J. Maloney, 6 A.D. 51; Anonymous, 
5 A.D. 541. 

In the light of the foregoing discussion, we conclude that re- 
spondent is liable to complainant for the purchase price of the 
85 crates of cantaloups, $552.50, less the cost of labor involved 
in repacking, $31.25, less $19.50 for 3 crates dumped (at $6.50 
per crate), for a total purchase price, as adjusted, of $501.75. 
Failure of respondent to pay this amount is a violation of sec- 
tion 2 of the act, for which reparation should be awarded, with 
interest. 

While certain other charges are presented by respondent as 
credits to its account, including brokerage and delivery charges, 
such items are not allowable under the circumstances present 
in this proceeding. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $501.75, with interest thereon 
at the rate of 5 percent per annum from October 1, 1959, until 
paid. 
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The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 6831) 


O. D. HuFF, JR., INC. v. MARVIN GRAY. PACA Docket No. 7785. 
Decided October 19, 1960. 


F.o.b. Acceptance Final—Liability 


The express warranty made by complainant as to the date of loading was a 
material provision of the contract. However, respondent offered no proof 
of damages resulting from the breach of this warranty and respondent is 
liable to complainant for the balance of the purchase price. 

Greene, Ayers & Greene, of Ocala, Florida, for complainant. Liebschuts, 
Sutton & DeLeeuw, of Rochester, New York, for respondent. Mr. Albert 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 12, 1959, complainant re- 
quests an award of reparation in the sum of $750, which is al- 
leged to be due and owing from respondent in connection with 
the sale of a carload of watermelons by complainant to respond- 
ent on or about June 23, 1959. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on September 19, 1959. A copy of the report of investi- 
gation was served upon complainant on September 21, 1959. 


Respondent failed to file an answer within the 20-day period 
allowed for that purpose. On October 9, 1959, the Department re- 
ceived a request from respondent for an extension of time in 
which to file an answer to the formal complaint. The request was 
granted and respondent was given additional time, until Novem- 
ber 2, 1959, in which to file its answer. Respondent, however, 
failed to file an answer within the additional time allowed. 
On December 22, 1959, respondent filed a motion to reopen the 


pub- 


785. 


jas a 
proof 
nt is 


huts, 
lbert 


icul- 
q.). 
re- 
, al- 
vith 
ynd- 


L of 
sti- 
riod 


. in 
was 


yer, 
red. 
the 


O. D. HUFF, JR., INC. v. GRAY 1205 
Cite as 19 A.D. 1204 


default, pursuant to section 47.25(e) of the rules of practice 
(7 CFR 47.25(e)). The motion to reopen was granted and 
respondent’s answer, previously submitted on December 3, 1959, 
was ordered to be officially filed. 

In its answer, respondent generally denies the allegations of 
the complaint and alleges that it was misled by complainant 
in the course of negotiating this transaction, in that complainant 
represented to respondent, at the time of sale on June 23, 1959, 
that the melons had all been inspected and loaded into car SAL 
79115 on June 22; that in reality the loading of the melons, 
together with the federal inspection thereof, began on June 18 
and was completed on June 22; that the melons were not U.S. 
No. 1 on June 22, 1959, as warranted by complainant, but were 
in a decayed and unmerchantable condition at that time, due to 
their having been loaded aboard car SAL 79115 starting on 
June 18, 1959, rather than on June 22, 1959, as represented by 
complainant; that these acts and misrepresentations of com- 
plainant’s constituted a violation of section 2 of the act, resulting 
in damage to respondent; and that respondent has forwarded an 
accounting, plus its check for $165.13, to the Department in con- 
nection with this transaction, thereby discharging its obligation 
to complainant in connection with this transaction. Respondent’s 
answer set forth a counterclaim in the amount of $393.56, which 
is alleged to be expenses incurred by respondent in connection 
with handling the load of melons, plus loss of profits. 


Although the amount involved herein exceeds $500, the parties 
waived oral hearing and submitted their evidence under the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant thereto, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, O. D. Huff, Jr., Inc., is a corporation whose 
address is Post Office Box 208, McIntosh, Florida. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 

2. Respondent is a partnership composed of Seymour Gray 


and Marvin Gray, doing business as Marvin Gray, whose address 
is 733 Joseph Avenue, Rochester, New York. At the time of the 
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transaction involved herein, respondent was licensed under the 
act. 


8. On June 23, 1959, in the course of interstate commerce, 
complainant sold to respondent 1,428 Charleston Gray water- 
melons, contained in rolling car SAL 79115, at a price of $750, 
f.o.b. acceptance final, Archer, Florida. Complainant, on the 
date of sale, represented to respondent that the melons in car 
SAL 79115 had been loaded and inspected on June 22 and had 
graded U.S. No. 1 on that date. 


4. The melons in car SAL 79115 were federally inspected at 
loading point, Archer, Florida, upon the application of complain- 
ant, with the inspection beginning on June 18, 1959, at 7 a.m., 
and being completed on June 22, 1959, at 7 p.m. The certificate 
issued pursuant to this inspection listed the melons as U.S. No. 
1 grade, with no decay, and with grade defects within tolerance. 


5. Pursuant to the sale on June 23, 1959, and on the same 
day, complainant diverted rolling car SAL 79115 to respondent 
at Rochester, New York. Also upon the same day, June 23, 1959, 
at 9:41 a.m., complainant sent respondent the following telegram 
confirming the sale and the subsequent diversion: 


“CONFIRMING PHONE DIVERTING YESTER- 
DAY’S SAL 79115 USONE GREYS 1428 COUNT *** 
$750.00 FOB ACCEPTANCE FINAL.” 


Respondent received this telegram and made no objection to its 
contents. 


6. Car SAL 79115 arrived at destination, Rochester, New 
York, on Saturday, June 27, 1959. Notice of arrival of the ship- 
ment in Rochester was mailed to respondent at his Rochesten 
address at 8 p.m. on that same evening. 


7. On Monday, June 29, 1959, at 10:35 a.m., upon the applica- 
tion of respondent, the melons in car SAL 79115 were federally 
inspected at Rochester, New York, and were certified with 
respect to condition and grade as follows: 


“Condition: Firm, fairly bright to bright appearance. 
Average 4% damaged by soft spongy bruises. Average 
10% Stem End Rot mostly in initial stages, some well 
advanced and occuring mostly on sides of melon, some 
on stem end. 
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“Grade: Now fails to grade U.S. No. 1 only account 
of decay in excess of tolerance.” 


8. On June 30, 1959, at 10:30 p.m., respondent sent a tele- 
gram, as follows, to complainant: 


“HANDLING SAL 79115 FOR ACCOUNT WHOM IT 
MAY CONCERN WILL REMIT PROCEEDS.” 


9. Respondent thereafter disposed of the melons in this 
shipment and remitted proceeds of $165.13 to complainant, who 
accepted same as an undisputed amount due in connection with 
this transaction. 


10. The formal complaint was filed on August 12, 1959, 
which was within 9 months after the cause of action herein 


accrued. 


CONCLUSIONS 


The first issue posed for decision herein relates to a term 
of the contract. Complainant, in the formal complaint, alleges 
that on June 23, 1959, the parties entered into an oral contract, 
by telephone, for the sale of the melons in rolling car SAL 
79115; that in the course of the conversation, it was agreed that 
the sale would be on an f.o.b. acceptance final basis; and that 
immediately upon completion of the telephone conversation, 
complainant confirmed the agreement by dispatching to respond- 
ent the telegram set forth in Finding of Fact No. 5. (This tele- 
gram was attached to the formal complaint as Exhibit No. 3 and 
was accepted in evidence as a part of complainant’s opening 
statement). It appears from the record that respondent received 
this telegram but did not, at any time subsequent thereto, lodge 
any objection or protest with complainant with respect to the 
terms of sale set forth therein. In addition to the allegation 
contained in the formal complaint with respect to the f.o.b. ac- 
ceptance final provision of the contract, the same assertion ap- 
pears in the answer filed in opposition to respondent’s motion 
to reopen after default, and again in the statement in reply. In 
all these documents complainant, both expressly and by implica- 
tion, states its conviction that this term of the contract is a pivo- 
tal issue which demands a categorical admission or denial by 
respondent. Respondent does not categorically deny the allega- 
tion, but contents itself with a general denial, in paragraph 3 
of the answer, stating that “. . . each and every other allegation 
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contained in Complainant’s complaint not heretofore specifically 
admitted or denied...” . 


On a review of all the evidence, we are convinced that the 
agreement between the parties provided for the sale of the 
shipment involved herein under f.o.b. acceptance final terms. 
We are not of this opinion simply because of the vigor demon- 
strated by complainant in constantly and consistently including 
this affirmative allegation in its pleadings; but due also to the 
fact that respondent declines to specifically state its position on 
the issue; plus the further fact that respondent made no objec- 
tion to the inclusion of the term “f.o.b. acceptance final’ in the 
confirming wire sent to respondent on June 23, immediately fol- 
lowing the conversation between the parties on that date. 


Having decided, therefore, that the contract between the 
parties was upon the basis of f.o.b. acceptance final, and since 
there is no dispute regarding the fact that complainant war- 
ranted the melons to grade U.S. No. 1 at loading point on the 
date of shipment, June 22, we turn our attention to the next 
issue raised by the parties, namely, the date upon which the 
melons were actually inspected and loaded into car SAL 79115. 
We think that this is a relevant and material issue, despite as- 
sertions to the contrary by complainant in its statement in 
reply. We also are of the opinion that this is a proper field of 
inquiry from which we are not excluded, despite the f.o.b. ac- 
ceptance final terms of the contract between the parties. See 
The LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. 2d 152 
(4th Cir. 1947), reported at 6 A.D. 490. 


Respondent, as to this issue, alleges in its answer that com- 
plainant, in the course of the telephone conversation on June 
23, warranted and represented to respondent that the water- 
melons herein had all been loaded into the railroad car the pre- 
ceding day, June 22, and had all been inspected by the govern- 
ment inspector on that day and had been certified as U.S. No. 1 
grade on that day, June 22. Respondent further alleges in its 
answer that this warranty and representation were contrary to 
the facts, since the inspection made of the carload was begun on 
June 18 at 7 a.m. and ended June 22 at 7 p.m., as set forth in 
the federal inspection certificate No. A2525, and thus estab- 
lishes conclusively that the loading was begun on the 18th and 
not the 22nd, as represented by complainant. 


Complainant does not deny that it represented to respondent 
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that the loading and inspection of the melons in car SAL 79115 
was accomplished on June 22, 1959. To the contrary, it takes the 
position that this statement was true, and as proof thereof in- 
troduces in evidence the affidavit of one James Venable, who 
stated therein that he was a farmer residing in the vicinity of 
Archer, Florida; that he was engaged in raising and selling 
melons during the early summer of 1959; that on June 18, 1959, 
Venable caused to be loaded into car SAL 79115 several rela- 
tively small watermelons left over from the loading of other 
railroad cars on the same siding that same day; that on June 
20, 1959, Venable unloaded these same melons from the afore- 
said car and hauled them away by truck; that on June 22, 1959, 
Venable loaded 1,428 melons of a later cutting into car SAL 
79115; and that the carload was on that day, June 22, 1959, 
federally inspected and certified as U.S. No. 1 grade. 


This statement by Venable on complainant’s behalf is contrary 
to and in conflict with another exhibit—a federal-state shipping 
point certificate, No. A 2525—offered by complainant as Exhibit 
1 attached to the complaint and submitted as a part of the 
opening statement. This certificate states that the melons in car 
SAL 79115 were inspected at loading point, Archer, Florida, 
beginning on June 18 at 7 a.m.; that the inspection ended on 
June 22 at 7 p.m.; and that the melons graded U.S. No. 1. We 
think it reasonable to infer, from the contents of this certificate, 
that the loading began on or before June 18 and ended on or 
before June 22. While complainant’s affiant, Venable, states that 
the federal inspection was made of this load beginning and end- 
ing on June 22, we do not think that this statement alone is 
sufficient to rebut the information contained in certificate No. 
A 2525, which, under section 14 of the act, is prima-facie evi- 
dence of the truth of the statements contained therein. We ac- 
cept the information in No. A 2525 as correct, therefore, and 
conclude therefrom that the loading of the melons into car SAL 
79115 began on or before June 18 and ended on or before June 
22, rather than being loaded on June 22 alone, in breach of the 
warranty made by complainant to respondent with respect to 
the time of loading. 


The question arises, however, whether respondent may assert 
the breach of the express warranty under the f.o.b. acceptance 
final terms of the contract. In Garibaldi & Cuneo v. Al Kaiser 
& Bros., Inc., 9 A.D. 1872, it was said that “It is clear that in 
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entering into an f.o.b. acceptance final contract a buyer sur- 
renders any right of rejection and also any right to claim dam- 
ages for lack of suitable shipping condition. Under this form of 
contract, however, a buyer who accepts the goods may recover 
from the seller for damages caused by the latter’s failure to 
comply with the contract as to the character of the goods, the 
time of shipment, or other material provisions of he agreement.” 
It is our conclusion that the express warranty made by com- 
plainant to respondent as to the date of loading was a material 
provision of the contract between the parties, and that under 
the rule cited (supra) respondent may assert the breach of 
such warranty as a claim for damages against complainant for 
its failure to comply with the warranty, provided respondent 
can prove that it sustained damages as a direct result of such 
breach. Harold Rabin Co. v. Becker, 16 A.D. 1072. 


Respondent has offered no proof of damages directly resulting 
from the breach by complainant. Complainant is, therefore, en- 
titled to the contract purchase price, $750, less $165.13 hereto- 
fore remitted to complainant as an undisputed amount, or 
$584.87. Respondent’s failure to pay this amount is a violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


Respondent, in its counterclaim, requests an award of $393.56, 
as reimbursement for an alleged loss of $300 in profits, together 
with handling charges in the amount of $93.56 incurred in con- 
nection with this shipment. No documentary evidence is sub- 
mitted to support this request. Respondent, further, does not 
explain how it arrives at the figure of $300, which is stated to 
be the extent of its loss with respect to profits. Upon such a 
scanty record, we conclude that respondent has failed to prove 
that it is entitled to the amount requested in its counterclaim 
and that such counterclaim should be dismissed. 


ORDER 


Within 30 days of this order, respondent shall pay to com- 
plainant, as reparation, $584.87, with interest thereon at the 
rate of 5 percent per annum from August 1, 1959, until paid. 


The counterclaim is dismissed. 
The facts and circumstances herein should be published. 
Copies hereof shall be served upon the parties. 


N- 
he 
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(No. 6832) 


In re BERNARD BULLOCK. PACA Docket No. 7860. Decided Octo- 
ber 20, 1960. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent’s failures to account correctly and to pay promptly for numerous 
shipments received in interstate commerce constitute wilful, repeated 
and flagrant violations of the act, and respondent’s license is revoked. 


Mr. John C. Chernauskas, for complainant. Rockford & Blackwell, of Indian- 
apolis, Indiana, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed February 24, 1960, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent wilfully, repeatedly and flag- 
rantly violated section 2 of the act (7 U.S.C. 499b) by failing 
to account or to account truly and make payment for numerous 
shipments of perishable agricultural commodities received on 
consignment in interstate commerce. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
February 26, 1960. 

On March 16, 1960, respondent filed an answer in which, in 
effect, he both admitted and denied one of the material allega- 
tions of the complaint and admitted the remaining allegations 
thereof. After complainant filed two motions to make the answer 
more specific, that is, to correct the inconsistencies in respond- 
ent’s answer, Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, concluded 
that respondent had admitted the allegation in question but 
gave respondent an opportunity to deny such allegation and to 
request a hearing. Notwithstanding such ruling by the hearing 
examiner, respondent has not filed an answer specifically denying 
the pertinent allegation of the complaint. Accordingly, the hear- 
ing examiner filed a report September 15, 1960, without further 
investigation or hearing pursuant to section 47.30(c) of the 
rules of practice (7 CFR 47.30(c)). The report contains pro- 
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posed findings of fact and conclusions and recommends that re- 
spondent’s license be revoked. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 
1. Respondent, Bernard Bullock, is an individual whose busi- 
ness address is 4101 Massachusetts Avenue, Unit 235, Indianapo- 
lis, Indiana. 


2. Pursuant to the licensing provisions of the act, license No. 
163392 was issued to respondent March 19, 1956. The license has 
been renewed each year and is presently in effect. 


8. During the period January 27, 1958, through September 
24, 1959, respondent received 36 lots of perishable agricultural 
commodities on consignment in interstate commerce and rendered 
false accountings or failed to account to the consignors and 
failed to pay in full for such commodities as follows: 


Number of Shipments 
False accounting Failure to 

Consignor and failure to pay account and pay 

Corbett Brothers 
Wilmington, N. C. 

Troy H. Cribb & Sons, Inc. 1 
Spartansburg, S. C. 

Paul Price 2 
Gibson, Tenn. 

Hoyt Bagwell & Sons 4 
Empire, Ala. 

General Vegetable Distributors 1 
Pompano Beach, Fla. 

Castellini Company 1 
Cincinnati, O. 

C. D. Paschell & Son 5 
Hazel, Ky. 

Womack Brothers Produce t 3 
Hattiesburg, Miss. 

Kent Produce, Inc. 1 1 
Kent, O. 

Akin Produce Co. 1 3 
Greenfield, Tenn. 

Bardin Brothers Produce 1 2° 
Wilson, N. C. 

S. C. Garrison Co. 1? 
Centralia, Ill. 

Alton L. Cousino & Sons 3 
Erie, Mich. 


*Late payment made after investigation by complainant and no ac- 
count rendered. 


LY 
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4. Respondent failed to maintain accounts, records and 
memoranda which disclose fully and correctly all transactions 
involved in his business. Respondent failed to make and maintain 
a complete record of shipments received, to assign lot numbers 
to shipments, to enter lot numbers on the sale tickets for the 
particular consignment at time of sale, to prepare true and cor- 
rect account sales, to maintain an adequate record of accounts 
payable, and to prepare a recapitulation of sales for each con- 
signment based upon actual sales records. 


CONCLUSIONS 


Respondent’s failures truly and correctly to account and pay 
promptly for shipments of perishable agricultural commodities 
received on consignment in interstate commerce, as set forth in 
Finding of Fact 3, constitute wilful, repeated and flagrant viola- 
tions of section 2 of the act. Respondent’s license should be re- 
voked pursuant to the provisions of section 8 of the act (7 U.S.C. 
499h). Cf. In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 
1152 (1956); In re Robert M. Keefe, T/A B-K Produce Com- 
pany, 16 A.D. 1263 (1957), and cases cited therein. Also, re- 
spondent’s failure to maintain accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
his business constitutes a violation of section 9 of the act (7 
U.S.C. 499i) and sections 46.17 through 46.19 of the regulations 
issued thereunder (7 CFR 46.17-46.19). 


ORDER 


Effective on the 11th day after service hereof upon respondent, 
any license held by him under the act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 6833) 


FRANK W. PRILLWITZ, JR. v. SHEEHAN PRODUCE. PACA Docket 
No. 7992. Decided October 20, 1960. 


Acceptance—Liability 


Respondent accepted the produce and is liable to complainant for the balance 
of the contract price. 
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Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 11, 1960, complainant seeks 
an award of reparation in the amount of $136, alleged to be 
the balance due on the purchase price of 100 crates of peaches 
sold and delivered to respondent in September 1959. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 12, 
1960. A copy of the report of investigation was served upon 
complainant on May 2, 1960. Respondent filed an answer on 
May 16, 1960, admitting the purchase of certain peaches from 
complainant, but alleging that he purchased 100 bushels, and 
not 100 crates, of peaches, as alleged, and that the load delivered 
by complainant was 30 bushels short of the quantity called for 
by the contract. 

Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant requested that his complaint and attached exhibits be 
considered as his opening statement. Respondent did not file an 
answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank W. Prillwitz, Jr., 
whose address is Route 2, Box 4, Eau Claire, Michigan. 


2. Respondent is a partnership composed of George D. Shee- 
han, Jr., and Robert M. Poole, doing business as Sheehan Pro- 
duce, whose address is P. O. Box 12641, St. Petersburg, Florida, 
or 4711 Paradise Way S., St. Petersburg, Florida. At the time of 
the transaction involved herein, respondent was not licensed but 
was subject to license under the act. 


8. On or about September 4, 1959, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
100 crates of unclassified Elberta peaches, at an agreed price of 
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$1.60 per crate, plus a 75 cents per crate deposit, for a total 
invoice price of $235, f.o.b. complainant’s farm, Eau Claire, 
Michigan. 


4. On or about September 4, 1959, respondent loaded 100 
crates of peaches on its trailer at complainant’s farm, and trans- 
ported the peaches from Eau Claire, Michigan, to the State of 
Indiana. 


5. At the time of the transaction referred to in Finding of 
Fact No. 3, respondent paid complainant $100 in cash and gave 
complainant a personal check for $135. The check was returned 
to complainant by the bank upon which it was drawn, marked 
“Payment Stopped.” 


6. On or about September 6, 1959, respondent returned 70 
empty crates to complainant and received in cash from com- 
plainant the sum of $52.50. Respondent has not paid complain- 
ant the balance due of $135. 


7. The formal complaint was filed on April 11, 1960, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent has admitted the purchase of a quantity of 
peaches from complainant, but affirmatively alleges that the unit 
price quoted of $1.60 was the price per bushel, rather than per 
crate, of peaches. Respondent further contends in substance that 
the crates did not contain a bushel measure of fruit and that 
upon placing the peaches into bushel containers, the load was 
found to be 30 bushels short. 


Respondent has the burden of proving this affirmative defense, 
and respondent has failed to sustain that burden. Not only has 
respondent failed to submit any supporting evidence for its 
position, but the answer filed by respondent is not under oath. 
On the other hand, complainant filed a verified complaint de 
scribing the transaction as a sale of 100 crates of peaches at 
$1.60 per crate, and has attached copies of two invoices indicat- 
ing delivery to respondent of 100 crates of unclassified Elberta 
peaches, at a price of $1.60 per crate, plus 75 cents per crate 
deposit. 


On the basis of the evidence, we must conclude that respond- 
ent’s failure to pay complainant the balance of the agreed pur- 
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chase price of the peaches is in violation of section 2 of the act. 
Complainant should be awarded reparation against respondent 
in the sum of $135, plus interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $135, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1959, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 


(No. 6834) 


CALIFORNIA FRUIT PRODUCING Co., INC. v. J. LERNER & SON. 
PACA Docket No. 7935. Decided October 21, 1960. 


Consignment—Deficit 


It is concluded that respondent failed to sustain the burden of proving its 
allegation that the agreement specifically provided that respondent would 
not be liable for any deficit in this consignment transaction. 


Mr. Albert E. Ellenson, of Detroit, Michigan, for complainant. Mr. LeRoy 
W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 30, 1959, and the formal 
complaint was filed January 18, 41960. Complainant seeks an 
award of reparation in the amount of $416.26, which is alleged 
to be the deficit sustained in the sale of two carloads of water- 
melons for respondent’s account in June 1959, 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 28, 1960. A copy 
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of the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

Respondent filed an answer on April 11, 1960, denying liability 
for the deficit. Respondent alleges that on June 22, 1959, it 
advised complainant of the results of federal inspections of 
the watermelons at Chicago, Illinois, on June 20, 1959, that 
it was having difficulty disposing of the melons and that the 
melons were not under bond and could be abandoned or rejected 
to the carrier without any liability for freight charges. It is 
further alleged that respondent agreed to ship the melons to 
complainant for examination and disposition if possible for 
more than the freight charges, and that complainant agreed 
not to hold anyone liable if a deficit occurred. 

Since the amount involved did not exceed $500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 


in reply. 


FINDINGS OF FACT 


1. Complainant, California Fruit Producing Co., Inc., is a 
corporation whose address is 31 Detroit Union Produce Terminal, 


Detroit, Michigan. 


2. Respondent is a partnership composed of Joseph Lerner 
and Nathan Lerner, doing business as J. Lerner & Son, whose 
address is 216 South Water Market, Chicago, Illinois, At the 
time of the transactions involved herein, respondent was licensed 


under the act. 


8. On June 23, 1959, in the course of interstate commerce, 
complainant and respondent entered into a consignment con- 
tract whereby respondent was to divert to complainant two 
carloads of Arizona long green watermelons, in cars PFE 40721 
and 43509, to be sold for respondent’s account. Respondent 
advised complainant that the watermelons, which were then 
at Chicago, were delayed one day in arrival at Chicago and 
showed some decay, and that complainant should file a protest 
with the railroad. Respondent agreed to pay complainant a com- 
mission of 10 percent, with a minimum of $75 per car. 


4, At respondent’s request, the watermelons in cars PFE 
40721 and 43509 were federally inspected at Chicago, Illinois, on 
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June 20, 1959. The certificate of the inspection of PFE 40721 
reads in part as follows: 


“Quality: Mature, clean, generally fairly well to well 
formed, rind good green color; flesh good red color. 
Grade defects 18%, mostly numerous discolored rind 
cracks, most of which showing a gummy exudation. 


“Condition: Generally firm and fairly bright to bright 
appearance; 15% damaged by sunburn; 3% decay, 
Fusarium Rot, generally occurring at discolored rind 
cracks, in advanced stages. 


“Grade: Fails to grade U.S. No. 1 account grade de- 
fects in excess of tolerance.” 


The certificate of the inspection of PFE 43509 reads in part as 
follows: 


“Quality: Mature; clean; mostly well, some fairly 
well formed; rind good green color; flesh good red 
color; 8% grade defects, generally discolored rind 
cracks, most of which showing a gummy exudation. 


“Condition: Mostly firm and fairly bright appearance; 
6% damaged by bruising scattered throughout load; 
15% decay, generally Stem End Rot in advanced stages. 


“Grade: Now fails to grade U.S. No. 1 only account 
bruising and decay.” 


5. Respondent diverted both carloads to complainant on June 
23, 1959, and both loads arrived at Detroit on June 25, 1959. 
That same day, complainant inspected the melons and advised 
the carrier by letter that each car had been badly delayed in 
transit; that the melons were badly disarranged and damaged 
and showed heavy decay, and 50 or 60 melons were evidently 
pilfered enroute; and that respondent would file claims for loss 
and damage. 


6. Complainant sold the melons in a prompt and prudent 
manner and mailed account sales to respondent on July 11, 1959. 
The account sales of PFE 40721 shows 1192 melons sold at 
prices ranging from 25 cents to 85 cents per melon, or a total 
of $820.20; 249 broken, cracked and decayed melons with no 
salvage value; expenses of $804.02 for commission, freight and 
terminal charges; and net proceeds of $16.18. The account sales 
of PFE 43509 shows 565 melons sold for $323.60; 533 decayed 
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melons, 7 cracked melons and 30 broken melons with no salvage 
value; and expenses of $766.04 for commission, freight, terminal 
charges and demurrage. The deficit is $442.44. 


7. Although complainant has made demand on respondent 
for the net deficit resulting from the sale of the two carloads of 
watermelons, no part of this amount has been paid. 


8. The formal complaint was filed January 18, 1960, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant seeks to recover the net deficit on the two car- 
loads of watermelons sold for the account of respondent. Liability 
is denied by respondent on the ground that, under the consign- 
ment contract, it is not liable for any deficit. 


The consignment contract was entered into over the telephone 
on June 23, 1959, by Nathan Lerner, a partner in respondent 
firm, and Charles Vapor of complainant corporation. Respondent 
submitted as a part of its answering statement the affidavit of 
Nathan Lerner. Lerner states that he telephoned Vapor and 
said that he had two carloads of Arizona watermelons which 
had been delayed in transit, had been on track at Chicago three 
or four days and showed some decay. According to Lerner, the 
railroad tariffs on watermelons originating in Arizona and Cali- 
fornia, unlike those originating elsewhere, do not require the 
payment of freight charges unless the melons are unloaded, and 
he so advised Vapor. Lerner also states that he told Vapor to 
inspect the cars carefully on arrival at Detroit, to file a protest 
with the carrier for delay and decay, and “not to break them 
if he did not think they would bring better than charges”. 
Further on in the affidavit Lerner states: “There was a way to 
avoid a deficit and Mr. Vapor was told the way—do not break 
the car unless he was sure he would realize more than charges, 
otherwise do not break the lading for respondent would not be 
liable for the deficit.” 


Vapor admits being advised that the melons were delayed one 
day in transit to Chicago and that a protest should be filed with 
the railroad for delay and condition. However, Vapor denies 
that he was told of the true condition of the melons as revealed 
by the federal inspections at Chicago, of respondent’s attempts 
to sell the melons there, or of the absence of a guarantee of 
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freight charges on watermelons originating in Arizona. Vapor 
also emphatically denied any understanding, oral or written, 
that complainant was not to break the cars unless it guaranteed 
payment of the freight charges. 


The issue presented here is the same as the one which was 
before us in L. Gillarde Sons Co. v. Mercurio, 16 A.D. 611. 
Dismissing the consignor’s contention, we pointed out that an 
agreement whereby the consignee becomes liable for any deficit 
arising from freight charges is not the usual situation in a con- 
signment contract and that such terms should be clearly spelled 
out to the consignee so that he may understand his liability. See 
also C. L. Stratton v. Texas Fruit Co., 15 A.D. 1350. In the in- 
stant proceeding, the conflicting statements of the parties are 
entitled to equal credence. In addition, complainant submitted 
as exhibits to the formal complaint several letters exchanged 
between the parties following the sale of the melons which indi- 
cate that there was no clear understanding either that complain- 
ant would be liable for any deficit or that respondent would not 
be liable for any deficit. By letter dated July 13, 1959, respondent 
returned complainant’s account sales with the following com- 
ments: 


“Inasmuchas we had originally cautioned you against 
the unloading of the above two cars unless you were 
sure that you would realize freight charges we are 
returning herewith your papers and respectfully de- 
cline to forward you a check for any deficits. 
“We were specific in telling you that these cars were 
not under bond and therefore there were no guarantees 
as to freight charges and therefore it was not necessary 
to unload unless of course the freight charges could be 
realized. 
“You have disregarded our instructions and therefore 
in view of that we don’t feel obliged to assume any 
part of the deficit.” 
Complainant replied by letter dated July 20, 1959, which 
reads in part as follows: 
“You DID NOT advise car did not carry a freight 
guarantee—all you stated you did not want a deficit— 
we judge no shipper wants a deficit but many cars 
every year shows deficits—we appreciate you did not: 
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want a deficit sale and surely we dislike having to 
make one.” 

In a subsequent letter dated December 30, 1959, complainant 
advised respondent in part as follows: 

“No use dwelling further again on the matter but we 
had never previously handled Arizona Melons and was 
not aware freights were not guaranteed—your remarks 
to the contrary—still as the cars were consigned we 
would have possibly handled them any way for we really 
thought they would bring something to you over charges 
—one car did but other car was terrible to handle 
and sales from it lost us plenty of old customers.” 

After considering all the evidence presented, it is our opinion 
that respondent has failed to sustain the burden of proving its 
allegation that the agreement specifically provided that respond- 
ent would not be liable for any deficit. In the absence of any 
evidence of negligence or lack of due care on complainant’s part, 
it is concluded that respondent’s failure to reimburse complain- 
ant for such deficit is in violation of section 2 of the act. In 
computing the deficit on PFE 43509, complainant made a mis- 
take in subtraction and showed the deficit to be $432.44. As 
stated in Finding of Fact No. 6, this figure should be $442.44. 
Subtracting the net profit of $16.18 on PFE 40721, leaves a 
net deficit of $426.26. Reparation should be awarded to com- 
plainant in the amount of $426.26, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $426.26, with interest thereon 
at the rate of 5 percent per annum from August 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6835) 


O. D. HuFr, JR., INC. v. I. MELTZER & SON. PACA Docket No. 
7766. Decided October 24, 1960. 


Acceptance—Breach of Contract—Damages 


Respondent accepted the shipments and is liable to complainant for the con- 
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tract price less damages resulting from complainant’s breach of the ex- 
press warranty of “good delivery.” 


Greene, Ayres & Greene, of Ocala, Florida, for complainant. Mr. Nathan 
Sobelman, of Philadelphia, Pennsylvania, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 




































PRELIMINARY STATEMENT ) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 9, 1959, and the formal 
complaint was filed August 7, 1959. Complainant seeks an award 5 
of reparation in the amount of $5,105.87, which is alleged to be 
the total purchase price of five carloads of watermelons sold to 
and accepted by respondent in June 1959. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on September 21, 1959. 
On that same date, a copy of the formal complaint and a copy 
of the report of investigation were served upon respondent. 


Respondent filed an answer on October 1, 1959, alleging that 
it purchased the five carloads from complainant for arrival in 
Philadelphia on June 238, with a guarantee of good quality ! 
throughout that date; that “our understanding as always was 
that they would either grade US one or not on arrival”; that 
four of the cars arrived on June 22 and the fifth car on June 
23; and that three of the carloads of melons failed to grade j 
U.S. No. 1. Respondent denies that it violated the act or that 
it is liable for the amount claimed and alleges that it is willing 
to turn over the railroad claims to complainant if granted an 
allowance of $75 per car. ( 


An oral hearing was held at Philadelphia, Pennsylvania, on 
April 29, 1960. Complainant was not represented at the hearing } 
but at its request, the depositions of two witnesses were received 
in evidence. Two witnesses testified for respondent. Neither 
party filed a brief. ) 


ore gy 


FINDINGS OF FACT 


1. Complainant, O. D. Huff, Jr., Inc., is a corporation whose 
address is Post Office Box 208, McIntosh, Florida. 


2. Respondent is a partnership composed of the Estate of 
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Isadore Meltzer and Max Meltzer, doing business as I. Meltzer 
& Son, whose address is 3301 South Galloway Street, Food 
Distribution Center, Philadelphia, Pennsylvania. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On or about June 20, 1959, in the course of interstate 
commerce, complainant sold to respondent five rolling carloads 
of U.S. No. 1, Florida Charleston Grey watermelons, approxi- 
mately 33 pound average, at 2-34 cents per pound, f.o.b. Chief- 
land, Florida. Complainant guaranteed good delivery of the 
watermelons at Philadelphia, Pennsylvania. 


4. On or about June 20, 1959, complainant diverted to re- 
spondent in Philadelphia five carloads of watermelons which 
had been shipped from Chiefland, Florida, on June 18, 1959. All 
five carloads were federally inspected at shipping point on June 
18, 1959, and graded U.S. No. 1. The average weight of the 
melons in car ACL 18726 was 32 pounds and the average weight 
of the melons in the other four cars was 33 pounds. The car 
numbers, contents, and invoice prices are as follows: 


No. of 
Car No. Melons Weight FOB Price 
ACL 17687 1120 36960 $1,016.40 
ACL 17570 1135 37455 1,030.01 
ACL 17033 1155 38115 1,048.16 
ACL 17491 1120 36960 1,016.40 
ACL 18726 1130 36160 994.40 


5. Four shipments arrived in Philadelphia on June 22, 1959, 
and the fifth car, ACL 18726, arrived on June 23. Each of the 
cars was federally inspected, at respondent’s request, on the 
day following arrival. The certificates of the five carloads state 
as to quality that the melons were mature, clean, well formed, 
with rind of good characteristic color and flesh of good red 
color, and the grade defects were within the tolerance permitted 
for U.S. No. 1 grade. As to condition, the melons were certified 
as generally firm and bright in appearance. Cars ACL 17491, 
ACL 18726 and ACL 17687 failed to grade U.S. No. 1 only be 
cause of Black Rot mostly in initial stages, of 4%, 5% and 6%, 
respectively. The other cars, ACL 17570 and 17033 were certified 
as U.S. No. 1 grade with 1% decay. A shift in the lading was 
noted in all cars except ACL 17033. 


6. Respondent ordered a second federal inspection of ACL 
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17570 from which respondent had removed 700 melons on June 
23, 1959. The inspection of the melons remaining in this car 
was made at 8:45 a.m., June 24 and the certificate reads, in 

part, as follows: | 


“Condition: Generally firm and bright in appearance. 
3% Black Rot, 1 to 2 spots per melon 1 to 2 inches in , 
diameter.” 


7. Respondent advised complainant by telephone on June 23 } 
of the results of the inspections and complained of the decay. 
On June 24 at 10:07 a.m., respondent wired complainant as | 
follows: 


“AS PER CONVERSATION YESTERDAY WE AD- | 
VISED YOU THAT CAR ACL 17491 ACL 17687 AR- | 
RIVED MONDAY AND FAILED TO GRADE } 
ACCOUNT DECAY ALSO ACL 18726 ARRIVED | 
TUESDAY ALSO FAILED TO GRADE THESE | 
WERE THREE OUT OF FIVE CARS INCLUDING 
ACL 17033 AND ACL 17570 WHICH AS PER PHONE 

WITH MAX AND YOURSELF WERE SUPPOSED 

TO ARRIVE FOR TUESDAY MORNING AND WERE ) 
PURCHASED SUBJECT GUARANTEED USONE 
CONDITION ON ARRIVAL HOWEVER THEY AR- 

RIVED MONDAY AND ALREADY DID NOT GRADE 

ON MONDAY WE REPORTED SAME AFTER WE 

GOT DETAILS FROM USDA PHILA. SHOWING 

ACL 17491 40/0 DECAY ACL 17687 60/0 DECAY 
ACL—18726 50/0 DECAY. THESE DETAILS WE 
RECEIVED AT 430 PM TUESDAY FROM MR 

MANUS USDA STOP PER SUGGESTION OF MR 

CATLIN USDA WASHINGTON WE ARE HANDLING 

THESE CARS FOR WHOM IT MAY CONCERN SUB- 

JECT TO ADJUSTMENT OF PRICE.” 


8. On June 24 complainant wired respondent the following 
reply: 
“REFERENCE ACL 17491 ACL 170383 ACL 17687 
ACL 17570 ACL 18726 MELONS SOLD YOUR MAX 
MELTZER FOB FLORIDA GUARANTEED GOOD 
DELIVERY. 17491 17033 17687 17570 ARRIVED 
PHILADELPHIA MONDAY 22ND YOU SECURED 
GOVERNMENT INSPECTION 22ND 17033 17570 





0. D. HUFF, JR., INC. v. I. MELTZER & SON 1225 
Cite as 19 A.D. 1221 


GRADED USONE 17491 SHOWED 4 PERCENT DE- 
CAY WITH BOTH CARS SHOWING SHIFT WHICH 
IS RAILROAD RESPONSIBILITY HOWEVER YOU 
DID NOT GIVE ME ANY REPORT ON ANY OF THE 
CARS UNTIL 23RD 3:30 PM THEN YOU DIDNT 
GIVE ME ANYTHING DEFINITE I HAD TO CALL 
GOVERNMENT INSPECTION OFFICE PHIA GET 
ABOVE INFORMATION AFTER GETTING ALL 
THIS INFORMATION I TALKED WITH YOU AGAIN 
AND YOU ADVISED THAT YOU HAD BROKEN 
17687 AND SOLD 700 MELONS ACL 18726 DID NOT 
ARRIVE UNTIL 23RD INSPECTION OBTAINED 
SAME DAY SHOWED 5 PERCENT DECAY THIS 
CAR DELAYED ONE DAY WHICH RAILROAD 
RESPONSIBILITY PACA WASHINGTON ADVISES 
THAT THIS SMALL AMOUNT DECAY CONSID- 
ERED GOOD DELIVERY ESPECIALLY, SINCE 
CARS SHOW SHIFT AND ONE CAR DELAYED 
I DID NOT TELL MAX MELTZER THAT THESE 
WERE TO ARRIVE TUESDAY THEY WERE SOLD 
FOB AND DIVERTED TO ARRIVE ON SCHEDULE 
YOU FAILED NOTIFY ME WHEN CARS ARRIVED 
AND YOU SUPPOSE REJECT OR ACCEPT UPON 
ARRIVAL THEREFORE HOLDING YOU FOR PAY- 
MENT IN FULL.” 


9. Respondent resold the five carloads of melons between 
June 23 and 27, 1959. The melons in ACL 17033 were sold 
for gross proceeds of $1,162.50. After deducting expenses of 
$537.60 for freight, $11 for terminal charges, and $12 for fed- 
eral inspection, the net proceeds were $601.90. The gross pro- 
ceeds of ACL 17687 were $1,143, and after deducting freight 
charges of $537.60, terminal charges of $11, and federal inspec- 
tion of $12, the net proceeds were $582.40. The gross proceeds 
of ACL 17491 were $1,426.25, and after deducting freight of 
$537.60, terminal charges of $11, demurrage of $4, federal 
inspection of $12, and hauling to stores of $90.10, the net pro- 
ceeds were $771.55. The gross proceeds of ACL 17570 were 
$1,167.80, and after deducting freight of $537.60, terminal 
charges of $11, federal inspections of $22, and hauling to stores 
of $49.30, the net proceeds were $547.90. The gross proceeds 
of ACL 18726 were $872.75, and after deducting freight of 
$537.06, demurrage of $4, terminal charges of $11, federal in- 
spection of $12, the net proceeds were $308.15. 
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10. Respondent filed claims with the carrier for bruised 
melons and received $230 on ACL 18726, $232 on ACL 17038, 
$145 on ACL 17570, $220 on ACL 17687, and $260 on ACL 17491, 
a total of $1,087. 


11. Respondent sent complainant a check dated July 16, 
1959, for the net proceeds of $2,811.90, as an undisputed amount 
and without prejudice to the rights of either party. Complainant 
cashed this check. Deducting this amount from the total invoice 
price of $5,105.37, leaves an unpaid balance of $2,293.47. 


12. The formal complaint was filed August 7, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The principal question presented in this proceeding is what 
was the understanding of the parties, if any, concerning the 
quality and condition of the watermelons on arrival at Phila- 
delphia, Pennsylvania. It appears that the contract was entered 
into over the telephone between O. D. Huff, Jr., President of 
complainant, and Max Meltzer, who at that time was in Gaines- 
ville, Florida. In the formal complaint, signed by O. D. Huff, Jr., 
it is alleged as follows: 


“IT told Mr. Meltzer at the time of the sale that this 
was an f.o.b. transaction; however I would be willing 
to guarantee good delivery excusing railroad error. Good 
delivery was discussed at that time and I told Mr. 
Meltzer I meant on good delivery that if there was a 
big percentage of decay I would take the cars back and 
on a small percentage of decay I would give him an al- 
lowance as to the amount of percentage of decay in the 
car according to the Government inspection upon ar- 
rival.” 


The deposition testimony of O. D. Huff, Jr., is substantially 
the same as stated in the complaint. Such testimony is corrobo- 
rated by the deposition of Richard I. Whittington, Huff’s as- 
sistant, who stated that he listened to the conversation on an 
extension telephone in Huff’s office. Huff also testified that 
Meltzer wanted him to guarantee the watermelons to be U.S. 
No. 1 grade on arrival at Philadelphia but he refused to do so. 

In respondent’s answer, which is signed by Max Meltzer, it 
is alleged that all five carloads were guaranteed by Huff to be 
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good quality on arrival at Philadlephia. It is further alleged: 


“I impressed upon Mr. Huff that due to heavy rain- 
falls in the area and of the uncertainty of the quality 
that these cars were to be good quality on arrival and 
our understanding as always was that they would 
either grade USone or not on arrival. I also impressed 
upon Mr. Huff that these cars were to arrive in Phila. 
for Tuesday June 23rd and that he was to guarantee 
good arrival thru that day. . .. During phone conversa- 
tion between myself and Mr. Huff there was nothing at 
all discussed as to what was meant by good delivery. 
This term could be argued endlessly and we always 
rely on the USDA to be the judge in such cases.” 


At the oral hearing, Max Meltzer testified that in the con- 
versation on June 20, 1959, he told Huff of the poor arrival con- 
dition of other shipments of watermelons because of the rain in 
Florida and said he would have to buy watermelons with a 
guarantee of U.S. No. 1 grade, free of decay and breakdown, 
up to and including the specified day of arrival, June 23. 
Meltzer denied that Huff explained what good delivery meant 
as alleged in the complaint. Respondent also submitted the depo- 
sitions of John T. Dalton, a salesman employed by respondent, 
Ansley Hall, Jr., a part time employee of respondent, and Lester 
J. Altman, a partner of Altman & Robins, Buffalo, New York. 
These witnesses testified that they were in the room with 
Meltzer at the time of his conversation with Huff and that it 
was their understanding that the melons were purchased on the 
basis “good quality on arrival at Philadelphia.” Dalton and Hall 
testified that it was their understanding from the tones of the 
conversation that if the melons did not grade U.S. No. 1 or 
better on arrival then good delivery was not made by Huff. 
Altman testified that Meltzer said the only way he would buy 
these cars was that they grade U.S. No. 1 on arrival. 


On the basis of the evidence we are convinced that complain- 
ant expressly guaranteed “good delivery” of the melons at 
Philadelphia. Since Meltzer’s primary concern, as discussed with 
Huff, pertained to the possible decay of the melons in transit, we 
are further convinced that by “good delivery” the parties 
understood the melons would have not more than 1 percent 
decay on arrival, the tolerance permitted for the U.S. No. 1 
grade by the U. S. Standards for watermelons (7 U.S.C. 


51.1970). 
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The evidence indicates that when the melons were unloaded 
many were found to be bruised, presumably from rough 
handling in transit. As shown in Finding of Fact No. 10, re- 
spondent recovered $1,087 from the carrier for this damage. 
With respect to the guarantee of “good delivery”, the federal 
inspections at Philadelphia of cars ACL 17570 and 17033 dis- 
closed less than 1 percent decay. Accordingly, there was no 
breach of the guarantee as to these two shipments. As shown 
in Finding of Fact No. 5, cars ACL 17491, 18726 and 17687 had 
3%, 4% and 5% decay, respectively, in excess of the 1 percent 
tolerance. There was a breach of the guarantee as to these cars. 


Since respondent accepted and sold the five carloads of melons, 
it is liable for the total purchase price, less the damages, if any, 
sustained by reason of complainant’s breach with respect to the 
three shipments. The general measure of damages is the dif- 
ference between the market value of the produce delivered and 
the market value of the produce if it had been as warranted. A. 
A. Corte & Sons v. J. Lerner & Son, 14 A.D. 320. No evidence 
was submitted by respondent as to such values. Nevertheless, it 
is reasonable to assume that the percentage of melons found 
to be decayed in excess of the tolerance had no commercial 
value. In the absence of other evidence, it is concluded that 
respondent is entitled to damages for at least the delivered cost 
of the percentage of melons found to be decayed in excess of 
the allowable tolerance. Compare Steve Dart Company v. Mevxi- 
can Produce Company, 9 A.D. 518. Based on the f.o.b. purchase 
price, plus freight, the damage on ACL 17491 is $46.62, that 
on ACL 18726 is $61.28, and that on ACL 17687 is $77.70, or 
a total of $185.60. 

The total invoice price of the five carloads is $5,105.37. De- 
ducting the payment made by respondent of $2,811.90 and the 
damages of $185.60, leaves a balance due of $2,107.87. The fail- 
ure of respondent to pay the sum of $2,107.87 is in violation of 
section 2 of the act. Reparation should be awarded complainant 
in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,107.87, with interest 
thereon at the rate of 5 percent per annum from August 1, 1959, 
until paid. 
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The facts set forth herein shal] be published, and copies hereof 
shall be served upon the parties. 


(No. 6836) 


J. LERNER & SON v. SAM Tocco. PACA Docket No. 7988. De- 
cided October 28, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant failed to prove that respondent rejected the shipment 
without reasonable cause, the complaint is dismissed. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Ellerson Traf- 


fic Bureau, of Detroit, Michigan, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on December 24, 1959, complainant 
seeks an award of reparation in the amount of $403.21, alleged 
to be the damage sustained as a result of the unlawful rejection 
of a truckload of watermelons sold and tendered to respondent in 
August 1959. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on April 27, 1960. A copy of the report of investigation was 
served upon complainant’s attorney on April 26, 1960. Respond- 
ent filed an answer on May 13, 1960, admitting the purchase of 
the watermelons, denying that he refused to accept them upon 
tender of delivery, and denying liability to complainant for any 
damages sustained by it. 


Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement. Respondent requested that 
his verified answer be considered as his answering statement. 
Respondent also filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph and 
Nathan Lerner, doing business as J. Lerner & Son, whose address 
is 216 South Water Market, Chicago 8, Illinois. 


2. Respondent is an individual, Sam Tocco, whose address 
is 19786 Gouldburn Street, Detroit 5, Michigan. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about August 21, 1959, in the course of interstate 
commerce, complainant sold to respondent a truckload of U.S. 
No. 1, Oklahoma sound Black Diamond watermelons, 34-lb. 
average, at $3.25 per 100-lbs., delivered Detroit, Michigan. 


4. The contract was negotiated by C. H. Robinson, Inc., a 
broker at Detroit, Michigan, who issued a Brokers Standard 
Memorandum of Sale and forwarded copies to the parties. 


5. On August 21, 1959, a truckload of Black Diamond water- 
melons, which had been shipped from Oklahoma on August 19, 
1959, was shipped or diverted by complainant from Chicago, 
Illinois, to respondent at Detroit, Michigan. 


6. The truckload of watermelons arrived at respondent’s 
place of business in Detroit at about 6:00 A.M., August 22, 
1959. Respondent cut and inspected several of the watermelons 
and told the truck driver they did not look like U.S. No. 1 
melons. Respondent then made several attempts to contact the 
broker, and was unable to do so until about 9:30 A. M. Upon 
his return at about 9:00 A.M., after a brief absence from his 
place of business, respondent found the truck driver had de- 
parted with the load of watermelons. 


7. The formal complaint was filed on December 24, 1959, 
which was within 9 months after accrual of the alleged cause 
of action. 


CONCLUSIONS 


Complainant, of course, has the burden of proof to establish 
by a preponderance of the evidence that respondent rejected the 
truckload of watermelons without reasonabie cause, and that as 
a result of respondent’s unlawful rejection, complainant sus- 
tained damages. Respondent emphatically denies that he rejected 
the watermelons, and states that he indicated to the truck driver 
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that he was going to contact the broker and probably obtain a 
Government inspection. 


Respondent states that when he first looked at the water- 
melons, he found two of them had been cut and that they ap- 
peared pale in color and thick-skinned. Respondent said he cut 
three additional watermelons and found them to be the same in 
appearance. He then told the truck driver that they did not look 
like U.S. No. 1 watermelons and that he was contacting the 
broker, but respondent says he was unable to reach the broker 
by telephone until approximately 9:30 A. M. After several un- 
successful attempts to reach the broker’s office, respondent said 
he left his place of business [which was merely side-walk space 
rented by respondent in front of another produce firm’s place of 
business] and made the rounds of the Farmers Market between 
8:30 and 9:00 A. M. Respondent stated that when he returned, 
he found the truck and the driver had departed, and that some- 
one in the produce firm from whom the side-walk space was 
rented informed respondent that the truck driver had called 
Chicago, and had “apparently been told to return to Chicago 
with the melons.” When respondent contacted the office of C. H. 
Robinson, Inc. at about 9:30 A.M., he reported to the broker 
that the truck and driver had gone. 


The broker informed the Department that the first knowledge 
it had that there was any difficulty with the load of melons was 
at 9:30 A. M. when respondent called and advised that the 
truck had gone. W. H. Hyland, of C. H. Robinson, Inc., who 
handled the transaction, stated that about 9:15 A.M., August 22, 
the Chicago telephone operator called him and asked for respond- 
ent’s telephone number. Hyland stated that he attempted to 
learn the name of the party in Chicago placing the call, but that 
the operator refused to give him this information. Hyland stated 
that since respondent did not have a telephone listed in his own 
name, he gave the operator the business address of the firm 
which had rented respondent side-walk space. 


From the evidence, we are unable to conclude that respondent 
rejected the watermelons or refused to accept them in violation 
of the act, as alleged in the complaint. The affidavit of J. W. 
Cooper, the truck driver, states that he delivered the load to 
respondent at Detroit and that the latter “refused to accept de- 
livery of the said load.” This could mean, we think, that respond- 
ent did not immediately or promptly unload the watermelons 
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upon arrival. Respondent had a right to examine the watermelons 
upon arrival for the purpose of ascertaining whether they con- 
formed to contract specifications. If his examination or inspection 
led him to believe or suspect they did not meet contract require- 
ments, respondent was entitled to a reasonable time to request 
and obtain a government inspection to determine whether the 
watermelons conformed to the contract. The evidence indicates 
that respondent did not have this opportunity, that the water- 
melons were removed in his absence, approximately three hours 
after arrival, and without his knowledge or consent, before he 
was able to even contact the broker to report his suspicions 
concerning the watermelons and discuss obtaining government 
inspection. 

Under the circumstances of this case, we conclude that com- 
plainant has failed to sustain the burden of proving that re- 
spondent rejected the watermelons upon tender of delivery at 
Detroit. The complaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6837) 


PELLETIER FRUIT COMPANY, LTD. v. C. KOUTROULARES & CO. 
PACA Docket No. 7815. Decided October 28, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


As complainant failed to sustain the burden of proof in connection with the 
claimed breach and damages, the complaint is dismissed. 


Mr. James V. Robins, of Nogales, Arizona, for complainant. Mr. Nasib 
Karam, of Nogales, Arizona, for respondent. Mr. John S. Griffin, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 10, 1959. In the 
formal complaint filed July 21, 1959, it is alleged that in April 
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and May 1958 complainant purchased from respondent four car- 
loads of Mexican tomatoes; that the tomatoes were shipped to 
complainant at Montreal, Canada; and that upon arrival at 
Montreal, the tomatoes were found to be of a quality inferior to 
that specified in the purchase agreement. Complainant seeks 
reparation in the sum of $3,484.42, the loss claimed to have re- 
sulted from the breach. 


A copy of the complaint and a copy of the Department’s re- 
port of investigation were served upon respondent on October 
12, 1959. A copy of the Department’s report of investigation 
was served upon complainant on October 10, 1959. Respondent 
filed an answer on November 30, 1959, in which it denies that 
the tomatoes were of a quality inferior to that specified in the 
purchase agreement. 

An oral hearing was held at Nogales, Arizona, on March 22, 
1960. Both parties were represented by counsel. Two witnesses 
testified on behalf of complainant. Mary Koutroulares testified 
on behalf of respondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pelletier Fruit Company, Ltd., is a corpora- 
tion whose address is 1665 Trudel Avenue, Montreal, Canada. 


2. At the time of the transactions involved herein, respond- 
ent was licensed under the act as a partnership composed of 
Christ Koutroulares and Mary Koutroulares, doing business as 
C. Koutroulares & Co. The address of respondent was 448 Elm 
Street, Nogales, Arizona. 


8. Christ Koutroulares became ill in the summer of 1959, and 
died on October 17, 1959. Respondent ceased to do business on 
June 1, 1959. 


4. On April 26, 1958, complainant entered into an agreement 
with respondent to purchase two carloads of Mexican tomatoes, 
U.S. No. 1, “La Flor Bella” brand for shipment to complainant 
in Montreal, Canada. The tomatoes in car PFE 95362 were to 
be 90 percent green and 10 percent turning. The car was to 
contain 138 lugs of 6 x 7s at $6 per lug, 382 lugs of 7 x 7s at $5 
per lug and 130 lugs of 7 x 8s at $3.50 per lug. The tomatoes in 
car PFE 46613 were to be 95% green and 5% turning. The car 
was to contain 40 lugs of 6 x 6s at $6 per lug, 104 lugs of 6 x 7s 
at $6 per lug, 290 lugs of 7 x 7s at $5 per lug and 216 lugs of 
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7 x 8s at $3.50 per lug. Both cars of tomatoes were purchased 
f.o.b. Nogales, Mexico, and were to cross the border to Nogales, 
Arizona, on April 26, 1958. In addition, complainant was to pay 
respondent a crossing charge of 5 cents per lug. 


5. The carloads of tomatoes mentioned in Finding of Fact 
No. 4 were inspected at Nogales, Mexico, by the United States 
Department of Agriculture, PFE 95362 on April 25 and PFE 
46613 on the following day. The tomatoes were U.S. No. 1 grade, 
with no decay, and in all respects in conformity with the con- 
tract. The tomatoes were certified as meeting Canadian import 
requirements. 


6. Cars PFE 95362 and 46613 were shipped from Nogales, 
Arizona, on April 26, 1958, and arrived at Montreal, Canada, 
on May 6, 1958. Complainant paid respondent the agreed pur- 
chase prices, including crossing charges. 


7. On May 5, 1958, complainant entered into an agreement 
with respondent to purchase two carloads of Mexican tomatoes, 
“La Flor Bella” brand for shipment to complainant in Montreal, 
Canada. The tomatoes in car PFE 45394 were to grade 88 per- 
cent U.S. No. 1 and were to be 75 percent green, 20 percent 
turning and 5 percent pink. The car was to contain 174 lugs of 
6 x 7s and 346 lugs of 7 x 7s both at $2.50 per lug. The tomatoes 
in car PFE 39008 were to grade 85 percent U.S. No. 1 and were 
to be 75 percent green, 15 percent turning, 5 percent pink and 
5 percent firm ripe. Both cars were purchased f.o.b. inspection 
acceptance Nogales, Mexico, and were to cross the border to 
Nogales, Arizona, on May 5, 1958. In addition, complainant was 
to pay respondent a crossing charge of 5 cents per lug. 


8. The carloads of tomatoes mentioned in Finding of Fact 
No. 7 were inspected at Nogales, Mexico, by the United States 
Department of Agriculture, PFE 45394 on May 83 and PFE 
39008 on May 5, 1958. Both loads were in accordance with the 
contract. The tomatoes in car PFE 45394 were certified as grad- 
ing 88 percent U.S. No. 1, with defects of 8 to 16 percent, aver- 
aging 12 percent, mostly bruises or scars, and no decay. The 
tomatoes in car PFE 39008 were certified as grading 85 percent 
U.S. No. 1, with 8 to 24 percent, averaging approximately 15 
percent, mostly scars and bruises, and no decay. The tomatoes 
were found to meet Canadian import requirements. 


9. Cars PFE 45394 and 39008 were shipped from Nogales, 
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Arizona, on May 5, 1958, and arrived at Montreal, Canada, on 
May 13, 1958. Complainant paid respondent the agreed purchase 
prices, including crossing charges. 


10. The informal complaint was filed on February 10, 1959, 
which was within 9 months after the alleged causes of action 
accrued as to PFE 45394 and 39008, but more than 9 months 
after the alleged causes of action accrued as to cars PFE 
95362 and 46613. 


CONCLUSIONS 


At the oral hearing respondent raised the question as to 
whether complainant, a nonresident of the United States, has 
posted a bond as required by the act. Section 6(e) of the act 
requires that a nonresident of the United States furnish a bond 
in double the amount of the claim before any formal action is 
taken by the Secretary on the complaint. It is provided, how- 
ever, that the Secretary shall have authority to waive the furnish- 
ing of such bond if the complainant is the resident of a country 
which permits the filing of a complaint by a resident of the 
United States without furnishing a bond. No bond has been 
furnished by complainant in this proceeding. However, com- 
plainant is a resident of Canada and inasmuch as Canada per- 
mits the filing of a complaint by a resident of the United States 
without furnishing a bond, the furnishing of a bond by residents 
of Canada has been waived by the Secretary. 


In the formal complaint, it is alleged that complainant pur- 
chased four carloads of Mexican tomatoes from respondent for 
a total price of $9,011.50 f.0.b. shipping point in Arizona; that 
the contracts were negotiated between the parties by Breen 
Brokerage Reg’d of Montreal, Canada; that complainant had no 
opportunity to inspect the tomatoes until after their arrival at 
Montreal, Canada; and that the tomatoes were not of the kind, 
grade, and quality specified in the contract. Respondent admitted 
in its answer the allegations of the complaint concerning the 
purchase of the four carloads of tomatoes; except that it alleged 
cars PFE 95362 and 46613 were purchased f.o.b. shipping point, 
Guamuchil, Sinaloa, Mexico. Respondent denied the allegations 
of the complaint pertaining to the breach and damages. Re- 
spondent admitted as true 16 of the 45 exhibits attached to the 
complaint. 


At the oral hearing, no one who participated in the nego- 
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tiations or had personal knowledge of the facts of the transac- 
tions appeared as a witness. Complainant’s principal witness was 
Neil Osborne, an employee of a traffic management firm in Mon- 
treal, Canada, who had examined complainant’s files shortly be- 
fore the hearing. Christ Koutroulares, who apparently handled 
the transactions for respondent, had died prior to the hearing. 
Neither his wife nor Ernest M. Crenshaw, an accountant, had 
any knowledge of the facts. Complainant’s attorney offered in 
evidence most of the 45 exhibits attached to the complaint, plus 
additional exhibits, and they were received in evidence. Respond- 
ent’s attorney offered no objection to the admission in evidence 
of some of these exhibits, including the invoices sent by respond- 
ent to complainant (exhibits 1 to 4), the freight bills (exhibits 
9 to 12), the certificates of the federal inspections made at 
Nogales, Mexico (exhibits 13, 14, 42 and 48), the diversion 
orders (exhibits 15 to 18) and various letters and telegrams. 
Objection was made by respondent’s attorney to the confirma- 
tions of sale issued by the broker (exhibits 5 to 8), but the con- 
firmations had already been admitted as true by respondent in 
its answer. With these exceptions, the presiding officer was in 
error in admitting the exhibits in evidence without identification 
over respondent’s objection. A & R Lettuce Co. v. United Fruit 
& Produce Co., 16 A.D. 605; Fremont Produce Co. v. Hecht Pro- 
duce Co., 16 A.D. 630, 918; Anonymous, 12 A.D. 1358. Among 
the exhibits erroneously admitted in evidence were copies of 
what purport to be Canadian inspection certificates of the four 
cars issued at Montreal and invoices of the resale of the toma- 
toes by complainant at Montreal. 


The broker’s confirmations of sale show the basis of sale of 
cars PFE 95362 and 46613 to be “F.O.B. Nogales” and that of 
the other two cars to be “F.O.B. Inspection Acceptance Nogales.” 
There is a question whether the parties had in mind Nogales, 
Arizona, or Nogales, Mexico. Since the cars were federally in- 
spected at Nogales, Mexico, we conclude that that was the con- 
tract shipping point. With this addition, the findings of fact re- 
flect the terms of sale shown in the confirmations. We also 
found that the tomatoes were certified as meeting the require- 
ments of the contracts as to grade at the times of shipment. 

Although not so alleged in the formal complaint, complainant 
contended during the informal] investigation that the tomatoes 
were abnormally deteriorated on arrival at Montreal and, 
therefore, they were not in suitable shipping condition when 
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shipped. At that time, complainant also submitted statements 
purporting to show the dates on which it resold the tomatoes 
and also the prices realized. While this information in the report 
of investigation is automatically in evidence by reason of section 
47.7 of the rules of practice, it has little, if any, probative value 
to establish either the alleged breach or damages. It is concluded 
that complainant has failed to sustain the burden of proof as 
to the claimed breach and damages, and that complaint should 
be dismissed. 


As shown in Finding of Fact No. 10, there is a further reason 
why the complaint must be dismissed as to cars PFE 95362 
and 46613. Section 6(a) of the act requires that a complaint be 
filed with the Secretary within 9 months after the cause of 
action accrues. The information furnished by complainant indi- 
cates that these shipments arrived at Montreal on May 6 and 
the official inspections were completed May 8, 1958. At that 
time, complainant was aware of the alleged breach and its 
alleged causes of action then accrued. The informal complaint 
was not filed until February 10, 1959, more than 9 months later. 
Accordingly, the Secretary has no jurisdiction over these two 
shipments. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6838) 


PACA Docket No. 8090. Dismissed October 10, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6839) 


PACA Docket No. 7656. Dismissed October 12, 1960, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 6840) 


PACA Docket No. 7884. Dismissed October 20, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6841) 


PACA Docket No. 7872. Dismissed October 21, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6842) 


PACA Docket No. 7833. Dismissed October 26, 1960, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6843) 


J. FELLER & SON v. KARNOFSKY & GRITZ. PACA Docket No. 
8120. Reparation of $103.20 with 5 percent interest from 
June 1, 1960, awarded complainant against respondent in 
order issued October 4, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6844) 


LUCERNE PACKING COMPANY v. SAM VINCI PRODUCE COMPANY. 
PACA Docket No. 8030. Reparation of $7,845 with 5 percent 
interest from July 1, 1959, awarded complainant against re- 
spondent in order issued October 4, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6845) 


THOMAS E. MOORE v. SNYDER PRODUCE Co. PACA Docket No. 
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8130. Reparation of $814.50 with 5 percent interest from 
October 1, 1959, awarded complainant against respondent in 
order issued October 4, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6846) 


ROSE THUNDERBIRD PACKING Co. v. INDEPENDENT FRUIT COoM- 


PANY. PACA Docket No. 8129. Reparation of $2,196.35 with 
5 percent interest from December 1, 1959, awarded complain- 
ant against respondent in order issued October 10, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6847) 


MARTIN PRODUCE COMPANY v. GULF COAST PRODUCE Co. PACA 


Docket No. 8133. Reparation of $1,637.25 with 5 percent in- 
terest from April 1, 1960, awarded complainant against re- 
spondent in order issued October 18, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6848) 


FIERMAN PRODUCE EXCHANGE, INC. v. KARNOFSKY & GRITZ. 


PACA Docket No. 8132. Reparation of $213.75 with 5 percent 
interest from May 1, 1960, awarded complainant against re- 
spondent in order issued October 20, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6849) 


ONTARIO GROWERS EXCHANGE, INC. v. GROWERS EXCHANGE, INC. 


PACA Docket No. 8038. Reparation of $10,031.15 with 5 per- 
cent interest from October 1, 1958, awarded complainant 
against respondent in order issued October 25, 1960, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6850) 


L. TORN & SON v. GooTS PRODUCE Co. PACA Docket No. 8148. 
Reparation of $439.58 with 5 percent interest from July 1, 
1959, awarded complainant against respondent in order is- 
sued October 25, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6851) 


CONNECTICUT POTATO FARMERS COOPERATIVE v. V. O. BROUGH. 
PACA Docket No. 8135. Reparation of $488.13 with 5 percent 
interest from March 1, 1960, awarded complainant against 
respondent in order issued October 26, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6852) 


R. GuERCIO & SON, INC. v. PENSACOLA PRoDUCE. PACA Docket 
No. 8152. Reparation of $11,525.48 with 5 percent interest 
from December 1, 1959, awarded complainant against re- 
spondent in order issued October 26, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6853) 


HOLLANDALE MARKETING ASSOCIATION v. HALEY-NEELEY COM- 
PANY. PACA Docket No. 8136. Reparation of $480.63 with 5 
percent interest from December 1, 1959, awarded complainant 
against respondent in order issued October 26, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6854) 
HAROLD H. KASTNER Co. v. W. C. LAw. PACA Docket No. 8149. 
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Reparation of $123.63 with 5 percent interest from February 
1, 1960, awarded complainant against respondent in order 
issued October 26, 1960, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 6855) 


LAMB PRODUCE Co. v. ORVILLE SANDERS. PACA Docket No. 8150. 
Reparation of $285.15 with 5 percent interest from July 1, 
1959, awarded complainant against respondent in order is- 
sued October 26, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6856) 


J. LERNER & SON v. ZEIDENSTEIN Bros. PACA Docket No. 8134. 
Reparation of $385.70 with 5 percent interest from March 1, 
1960, awarded complainant against respondent in order issued 
October 26, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6857) 


CAPPARELLI BROTHERS v. FORD-PUGH POTATO CHIP COMPANY. 
PACA Docket No. 8137. Reparation of $957.50 with 5 percent 
interest from July 1, 1959, awarded complainant against re- 
spondent in order issued October 28, 1960, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6858) 
FRED G. HILVERT Co., INC. v. S. StRocK & Co., INC. et al. PACA 


Docket No. 7714. Order issued October 7, 1960, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6859) 


CONSOLIDATED CITRUS COMPANY v. HARRY I. LEBO AND LEWIS 
D. GOLDSTEIN. PACA Docket No. 7752. Order issued October 
28, 1960, by Thomas J. Flavin, Judicial Officer. 








